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PER CURIAM.

Pantiff appeds as of right the order granting summary digposition to defendants pursuant to
MCR 2.116(C)(7) (governmental immunity) on her claims for negligence, gross negligence, premises
ligbility, and nuisance. We firm.

Paintiff’s complaint aleged that she was injured on residentia property owned by the City of
Livonia and leased to low-income resdents.  Fantiff was vigting the tenant and fell as she exited
through a side door, alegedly because of a defective condition of the steps, screen door, and doorway
jamb. Hantiff dleged cdams of negligence, premises lidbility, and nuisance agang the city. She
subsequently amended her complaint to add as a defendant James Inglis, the Executive Director of the
Livonia Housng Commission, and to add a clam for gross negligence.

Defendants moved for summary dispogtion on the bass of governmenta immunity. In
response, plantiff argued that the city was not involved in a “governmentd function” as a landlord for
the house in question and, therefore, did not enjoy immunity from tort ligbility under MCL 691.1407,
MSA 3.996(107). Alternatively, plaintiff contended that governmenta immunity did not gpply because
the city’s activity in renting the premises was a proprietary function under MCL 691.1413; MSA
3.996(113). As a second dternative, plaintiff argued that defendant was not immune from tort ligbility
under the commontlaw trespass- nuisance exception to governmenta immunity. The tria court granted
summary disposition to defendants, but did not indicate its rationde for doing so.

This Court reviews de novo an order granting summary dispostion. Weisman v US Blades,
Inc, 217 Mich App 565, 566; 552 NW2d 484 (1996). When reviewing a grant of summary
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dispogtion on the ground that the clam is barred by governmentd immunity, this Court condders dl
documentary evidence submitted by the parties. Smith v Kowalski, 223 Mich App 610, 616; 567
NwW2d 463 (1997). All wdl-pleaded dlegations are construed in favor of the nonmoving party. |d.
To survive amotion for summary digpostion, brought under MCR 2.116(C)(7), the plaintiff must dlege
facts warranting the gpplication of an exception to governmentd immunity. 1d. The contents of the
complaint are accepted as true unless contradicted by documentation submitted by the movant.
Maiden v Rozwood, 461 Mich 109, 119; 597 NW2d 817 (1999).

Plaintiff first argues that she presented evidence that would alow a reasonable jury to conclude
that defendant James Inglis conduct amounted to gross negligence and, therefore, he was not entitled to
the protection of governmental immunity. We disagree. MCL 691.1407(2); MSA 3.996(107)(2)
provides:

Except as otherwise provided in this section, and without regard to the
discretionary or ministeria nature of the conduct in question, each officer and employee
of a governmenta agency, each volunteer acting on behdf of a governmental agency,
and each member of aboard, council, commission, or satutorily created task force of a
governmenta agency shdl be immune from tort ligbility for injuries to persons or
damages to property caused by the officer, employee, or member while in the course of
employment or service or volunteer while acting on behdf of a governmenta agency if
al of the following are met:

(8 The officer, employee, member, or volunteer is acting or reasonably believes
he or she is acting within the scope of his or her authority.

(b) The governmenta agency is engaged in the exercise or discharge of a
governmenta function.

(c) The officer's, employee’'s, member's, or volunteer's conduct does not
amount to gross negligence that is the proximate cause of the injury or damage. As
used in this subdivison, “gross negligence’ means conduct S0 reckless as to
demongtrate a substantial lack of concern for whether an injury results.

Under this satute, Inglis, as an employee or officer of the Livonia Housng Commission, was immune
from tort ligbility as long as he was acting or reasonably believed that he was acting within the scope of
his authority, was engaged in the exercise or discharge of a governmenta function, and his conduct did
not amount to gross negligence that was the proximate cause of plaintiff’sinjuries.

The only gtatutory eement that is at issue here is whether Inglis conduct amounted to gross
negligence. Plaintiff contends that summary disposition was improper because she undisputedly pleaded
dlegations of gross negligence in her amended complaint and the trid court was bound to accept these
dlegationsastrue. Wedisagree. Firg, thetrid court was bound to accept these dlegations as true only
if they were not contradicted by documentation submitted by defendant. Maiden, supra at 119.
Second, even if the trid court did accept these dlegations as true, they did not amount to alegations of



gross negligence. Indeed, the dlegations referred to an dleged fallure to exercise reasonable care in the
design, maintenance, inspection, and repair of the steps, door, and doorway jamb of the housein
question, as well as the fallure to warn of the alegedly hazardous conditions. These allegations sounded

only in ordinary negligence.

Similarly, the documentary evidence submitted by the parties rased an issue of only ordinary —
and not gross — negligence. The evidence, viewed in the light most favorable to plaintiff, established that
(2) the door in question did not open properly, (2) the metd stripping on the door jamb was dippery,
(3) the rise of the first step was too high, (4) the top of the threshold of the door was an inch and a half
above the ingde landing, (5) the defective conditions had lasted for two years before the accident, (6)
defendants ingpected the premises only sporadicdly, (7) plaintiff informed Inglis about the defects
“months’ before the accident, and (8) Inglis did nothing to remedy the problem after being derted to it.
This evidence amply did not raise a question of fact regarding whether Inglis acted “‘ o recklesyly] as
to demondrate a subgtantia lack of concern for whether an injury results’” See Stanton v Battle
Creek, 237 Mich App 366, 374-375; 603 NwW2d 285 (1999), quoting MCL 691.1407(2)(c); MSA
3.996(107)(2)(c). While the evidence may have raised a question of fact regarding Inglis ordinary
negligence, “evidence of ordinary negligence does not create a materid question of fact concerning
gross negligence.” Maiden, supra at 122.

Mantiff notes that in Tallman v Markstrom, 180 Mich App 141, 144; 446 NW2d 618
(1989), this Court acknowledged that a falure to act on the part of a defendant can amount to gross
negligence. However, Tallman is factudly diginguishable in thet the plaintiff in thet case was a minor
under the defendant teacher’s supervison, and the injury was dlegedly caused by an inadequatdly-
shielded power saw, an inherently dangerous tool if used or equipped improperly. Id. at 142, 144. In
the present case, defendant’ s failure to fix the problems associated with the steps and the door after the
tenant’s complaint did not amount to the reckless disregard for harm apparent in Tallman. Because
plantiff faled to dlege facts in her complant or come forward with evidence in oppogtion to
defendant’s motion for summary digpostion that would dlow a reasonable jury to conclude that
defendant Inglis conduct amounted to gross negligence, the trid court properly granted summary
disposition to defendant Inglis under MCL 691.1407(2); MSA 3.996(107)(2)." See Santon, supra at
375.

Next, plantiff argues that the City of Livonia was not entitled to governmenta immunity because
of the common-law trespass-nuisance exception to governmental immunity. Under MCL 691.1407(1);
MSA 3.996(107)(1), “governmenta agencies shdl be immune from tort liability in al cases wherein the
government agency is engaged in the exercise or discharge of a governmenta function.” However, our
Supreme Court has recognized a limited common-law trespass-nuisance exception to the doctrine of
governmental immunity. Continental Paper & Supply Co, Inc v City of Detroit, 451 Mich 162, 164;
545 NW2d 657 (1996). Trespass-nuisance involves an interference with the use of land caused by a
physca intruson set in motion by the government and resulting in persona or property damege.
Peterman v DNR, 446 Mich 177, 205; 521 NW2d 499 (1994). See also Kent Co Aeronautics Bd
v Sate Police, 239 Mich App 563, 586-587 n6;  NwW2d ___ (2000).



Paintiff has not established that the trespass- nuisance exception applies to her clams because
she has not shown that her injuries were caused by a physica intruson onto private property by
defendants. Id.; Peterman, supra at 205, 207. Paintiff’'s reliance on Munson v County of
Menominee, 371 Mich 504; 124 NW2d 246 (1963), is misplaced. In Munson, the Supreme Court
determined that the defendant was not engaged in a governmentd function when the plaintiff was injured
in offices owned by the defendant but leased by the plaintiff’s employer, the state department of socid
welfare. Id. at 514-515. Because the defendant was engaged in a proprietary function in leasing the
property, the Court found that the plaintiff’s nuisance clam could go to the jury. Id. In the present
case, as discussed infra, the City of Livonia was indeed engaged in a governmenta function and was
not engaged in a proprietary activity while renting the subject property to low-income resdents.
Therefore, Munson does not contain the “identical issues’ as the present case, as plaintiff damsin her
appelae brief, and does not establish that plaintiff is entitled to the application of the trespass-nuisance
exception. Moreover, to the extent that Munson might imply that a trespass- nuisance exception could
be found in the absence of a physicd intrusion onto the property, it has been effectively overruled by the
Supreme Court’sruling in Peterman, supra at 205, 207.

Haintiff dso dleges that defendant falled in its duty to maintain a safe premises in violaion of
MCL 125.536; MSA 5.2891(16), which provides in pertinent part:

(1) When the owner of a dwdling regulated by this act permits unsafe,
unsanitary or unhedlthful conditions to exist unabated in any portion of the dwelling . . .
any occupant, after notice to the owner and a failure thereafter to make the necessary
corrections, shal have an action againg the owner for such damages he has actudly
suffered as a consequence of the condition.

However, this statute provides a cause of action to “any occupant,” and plaintiff was not an occupant of
the premisesin question. Therefore, the statute was ingpplicable to plaintiff’sdams.

Next, plantiff contends that the City of Livonia was not involved in a governmenta function
while owning and leasing the subject property to low-income residents and, therefore, was not entitled
to governmenta immunity. A governmenta function is defined as an activity “expresdy or impliedly
mandated or authorized by the condtitution, statute, loca charter or ordinance, or other law.” MCL
691.1401(f); MSA 3.996(101)(f). The operation of low income housng by municipa housng
commissions is expressy authorized by MCL 125.651 et seq.; MSA 5.3011 et seq. Among the
powers specificaly conferred upon such commissions is the power “to lease and/or operate any housing
project or projects” MCL 125.657(b); MSA 5.3017(b). A “housing project” is defined as “any
work or undertaking of a city or incorporated village or housing commission pursuant to Act No. 18 of
the Public Acts of the extra sesson of 1933, as amended, or any similar work or undertaking of a
housing authority or of the federa government.” MCL 125.603(c); MSA 5.3057(3). The house where
plaintiff was injured was owned by the Livonia Housng Commission and leased by the Commission to
low-income resdents.  Accordingly, the propety was a “housng project,” which the housing
commission of defendant City of Livonia was statutorily authorized to operate. Because the city was
engaged in a sautorily-authorized activity in owning and leasing the house to low-income residents, the



city was engaged in a governmentd function within the meaning of MCL 691.1407(1); MSA
3.996(107)(1) and was entitled to governmenta immunity from plaintiff’s clams.

Alterndively, plaintiff arguesthat defendant’s activity fdls into the proprietary function exception
to immunity. In order for an activity to be deemed a proprietary function, it must: (1) be conducted
primarily for the purpose of producing a pecuniary profit; and (2) not normally be supported by taxes or
fees. Whether an activity actudly generates a profit is not dspogtive, but the existence of profit is
relevant to a determination of the governmenta agency’s intent. Adam v Sylvan Glynn Golf Course,
197 Mich App 95, 97-98; 494 NW2d 791 (1992).

Pursuant to MCL 125.677; MSA 5.3037, municipa housng commissions are precluded from
operating public housing projects for a profit. Moreover, the collection of rents does not turn this
activity into a proprietary function, because an agency may conduct an activity on a sdf-sugtaining basis
without subjecting itsdlf to the proprietary function exception. Sylvan Glen, supra a 98. Thus, plaintiff
has not esablished that defendant's activities fell within the proprietary function exception to
governmenta immunity.

Affirmed.
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! Because we find that plaintiff did not establish a question of fact regarding whether Inglis acted in a
grosdy negligent manner, we need not address defendants argument that Inglis was entitled to absolute
immunity under MCL 691.1407(5); MSA 3.996(107)(5) as the highest appointed executive officid of a
leve of government.



