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PER CURIAM.

Defendant gppeds by right from his convictions by a jury of firs-degree crimind sexud
conduct, MCL 750.520b(1)(f); MSA 28.788(2)(1)(f), second-degree crimind sexua conduct, MCL
750.520c(1)(f); MSA 28.788(3)(1)(f), and assault with intent to do great bodily harm less than murder,
MSA 750.84; MSA 28.279. The tria court, applying a third-offense habitua offender enhancement
under MCL 769.11; MSA 28.1082, sentenced defendant to concurrent terms of 17-1/2 to 60 years
for the firs-degree CSC conviction, fifteen to thirty years for the second-degree CSC conviction, and
ten to twenty years for the assault conviction. We affirm.

Defendant first argues that his convictions for second-degree crimina sexua conduct and assaullt
with intent to do great bodily harm less than murder violated his double jeopardy protections because
they were part of the offense of first-degree crimind sexual conduct. He argues that those convictions
and sentences amounted to multiple punishments for asingle crime. He argues that there was one single,
continuous sexua assault in this case and that separating that one crimind transaction into separate and
digtinct crimes was improper. We disagree. This issue presents a question of law that we review de
novo. Peoplev Walker, 234 Mich App 299, 302; 593 NW2d 673 (1999).

The conviction for second-degree crimind sexua conduct was proper. There “isno violation of
double jeopardy protections if one crime is complete before the other takes place, even if the offenses
share common eements or one condtitutes a lesser offense of the other.” People v Lugo, 214 Mich
App 699, 708; 542 NW2d 921 (1995). A crime of first-degree crimind sexua conduct is completed
after “sexud penetration has occurred by any one of the enumerated circumstances” People v
Dowdy, 148 Mich App 517, 521; 384 NW2d 820 (1986). In this case, the testimony established an
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act of patid vagind penetration, following which defendant ordered the victim to manudly simulate
him. Thiswas a separate and distinct act, congtituting second-degree crimina sexua conduct.

There are numerous cases that support the proposition that each act of penetration or contact is
punishable as a separate offense even if occurring during one continuous crimind transaction. See
Dowdy, supra. See dso People v Jones, 144 Mich App 1; 373 NW2d 226 (1985), where the
defendant was convicted of separate counts of first-degree and second-degree crimina sexua conduct
arigng out of sexua acts committed under circumstances involving an armed robbery. See dso People
v Rogers, 142 Mich App 88, 92; 368 NW2d 900 (1985), where multiple acts of penetration,
occurring during one crimina event, supported multiple convictions.

The conviction for assault with intent to do greeat bodily harm less than murder was aso proper.
There are three protections afforded by the Double Jeopardy Clause, Const 1963, art 1, 8 15 and US
Congt, AmV. Peoplev Torres, 452 Mich 43, 64; 549 NW2d 540 (1996).

It protects againgt a second prosecution for the same offense after acquitta. 1t
protects againgt a second prosecution for the same offense after conviction. And it
protects agang multiple punishments for the same offense.  [ld., quoting North
Carolina v Pearce, 395 US 711, 717, 89 S Ct 2072; 23 L Ed 2d 656 (1969),
overruled on other grounds sub nom Alabama v Smith, 490 US 794 (1989).]

It is the multiple punishment aspect of double jeopardy that isat issueinthiscase. In order to determine
whether defendant’s convictions and sentences congtituted multiple punishment for the same offense, we
must determine whether the Legidature intended to impose cumulative punishment under the
circumstances. Lugo, supra a 706. In order to make the necessary determination, this Court must
consder:

(1) whether one gtatute prohibits conduct violative of a socid norm digtinct
from the norm protected by the other datute, and (2) the amount of punishment
authorized by each datute, and whether the statutes are hierarchica or cumulaive.
[People v Harrington, 194 Mich App 424, 428; 487 NW2d 479 (1992), (citations

omitted).]
See aso People v McClain, 218 Mich App 613, 615-616; 554 NW2d 608 (1996).

Utilizing the aforementioned anayds, we rgect defendant’'s argument tha the principles of
double jeopardy were violated in this case. Defendant was convicted under MCL 750.520b(1)(f);
MSA 28.788(2)(1)(f) for the act of penetration. That statute provides:

(1) A person is guilty of crimina sexud conduct in the firg degree if he or she
engages in sexud peneration with another person and if any of the following
circumstances exists:

(f) The actor causes persond injury to the victim and force or coercion is used
to accomplish sexua penetration. . . .



Defendant was convicted under MCL 750.520¢(2)(f); MSA 28.788(3)(2)(f) for forcing the victim to
manudly simulate his penis. That Satute provides:

(1) A personis guilty of crimina sexud conduct in the second degree if the
person engages in sexud contact with another person and if any of the following
circumstances exists:

(f) The actor causes persond injury to the victim and force or coercion is used
to accomplish the sexua contact. . . .

The firg-degree crimina sexua conduct datute is designed to protect against nonconsensud
sexual penetrations. People v Ward, 206 Mich App 38, 42; 520 NwW2d 363 (1994). The second-
degree crimina sexua conduct Satute is designed to protect against nonconsensua sexud contact. 1d.
Assault and resultant physical injuries are not necessary ements to sustain a conviction under ether
datute. Coercion, without the gpplication of force, dong with any persond injury will support a
conviction under MCL 750.520b(2)(f); MSA 28.788(2)(1)(f) and MCL 750.520c(1)(f); MSA
28.788(3)(1)(f) if the requisite sexua penetration or contact is aso present. Furthermore, persond
injury under the crimind sexud conduct statutes is not limited to physicd injuries. Menta anguish or a
resulting pregnancy may suffice for the persond injury element. MCL 750.520a(j); MSA 28.788(1)());
People v Asevado, 217 Mich App 393, 395-396; 551 NW2d 478 (1996). Thus, physicd injury is
not a necessary component of the crimina sexua conduct statutes and those Statutes are not designed
solely to protect againgt it. By contrast, the assault statute at issue here, MCL 750.84; MSA 238.279,
is amed at “punishing crimes injurious to other people” Harrington, supra at 429, regardless of
whether there is sexual contact or penetration, and it focuses on the intent to inflict physca injury. Itis
therefore clear that the Statutes at issue protect different social norms.

In addition, the criminal sexud conduct statutes and the assault statute are not hierarchica but
indead evidence an intent to impose cumulative punishment, since they do not involve a Stuaion where
a basdline pendlty is increased because of aggravating circumstances. See Walker, supra at 313. See
aso People v Robideau, 419 Mich 458, 487-488; 355 NW2d 592 (1984) (statutes are hierarchica
where “one Statute incorporates most of the elements of a base satute and then increases the pendty as
compared to the base statute”).

Because digtinct socia norms are protected by each statute and because the statutes are not
hierarchical, there was no double jeopardy violation as aresult of defendant’ s convictions.

Next, defendant argues that the prosecutor knowingly solicited fase testimony from a witness
and failed to correct that false tesimony. Defendant did not raise this issue below. Therefore, reversa
iswarranted only if aplain (i.e., clear or obvious) error occurred that affected the outcome of the lower
court proceedings. People v Carines, 460 Mich 750, 763-764; 597 NW2d 130 (1999). We find no
plan eror. Indeed, our review of the record reveals no evidence that the prosecutor knowingly
solicited fase testimony. The mere fact that the witness trid testimony was incongstent with his prior
gatements does not lead to a conclusion that the prosecutor solicited fase testimony. There is no
evidence that the prosecutor sought to have the witness testify falsdly or that the prosecutor even knew
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which verson of the withess story was true. See People v Knight, 122 Mich App 584, 592-593;
333 NW2d 94 (1983).

Similarly, defendant’ s unpreserved arguments that the prosecutor wrongfully withheld discovery
and provided an edited version of a statement by the witness is unsupported by the record. The record
demondtrates that a few days before trid, the witness gave a statement to a police detective, who wrote
down the statement contemporaneoudy with the interview. The handwritten Statement was given to
both the prosecutor and defendant. At tria, the prosecutor ascertained that the statement had aso been
tape recorded, and there is no evidence that the prosecutor gained this knowledge prior to tria. The
recording was not transcribed. The trid court gave defense counsd an opportunity to listen to the tape
during arecessin thetrid, and defense counsd was given the right to recal the witness to the stand after
ligtening to the tape. He chose not to do so. According to his post-trid motion, he dso declined a copy
of the recording during trid. After defendant was convicted, defense counsd moved the triad court to
order production of a copy of the tape and a transcript of the tape, apparently for potential appdllate
purposes. Defendant’s claim that the prosecutor wrongfully withheld the tape has no merit under these
circumgtances. Defendant has established no plain error under Carines, supra at 763-764. Nor has
defendant established that the outcome of the proceedings would have been different even if he had
receved the tape immediately after the witness made the statement. Accordingly, reversa is
inappropriate under Carines. 1d.

Findly, defendant argues that defense counsd was ineffective for faling to investigate the
witness' taped statement. Based on our review of the record, we find that counsel was not ineffective.
Counsd requested and was granted an opportunity to listen to the tape during trial. We do not agree
that counsdl was ineffective because he did not recal the witness to the stand or use the tape in any
manner after being given the opportunity to ligen to it.

In order to establish a claim of ineffective assstance of counsd, a defendant must show that
counsdl’s performance fell below an objective standard of reasonableness and that, but for defense
counsel’s errors, there was a reasonable probability that the result of the proceedings would have been
different. People v Stanaway, 446 Mich 643, 687-688; 521 NW2d 557 (1994). A defendant must
affirmatively demongtrate that counsel’ s performance was objectively unreasonable and so prgudicia as
to deprive him of afar trid. People v Pickens, 446 Mich 298, 303; 521 NW2d 797 (1994). The
defendant must overcome the presumption that the challenged action congtituted sound triad strategy.
People v Tommolino, 187 Mich App 14, 17; 466 NwW2d 315 (1991). Here, defendant has failed to
make the requisite showing. In fact, his basc premise, that his counsd failed to investigate the tape, is
not supported by the record. Moreover, defendant has failed to demondtrate that the result of his trid
may have been different if his counsd had recaled the witness to the stand, after listening to the tape, or
if he had otherwise used the tape at trid.* Indeed, before becoming aware of the tape, counsdl had
dready vigoroudy attempted to discredit the witness by pointing out numerous incons stencies between
the witness



prior satements and histria testimony. Accordingly, reversd is unwarranted. See Stanaway, supra at
687-688.

Affirmed.

/9 HildaR. Gage
/9 Patrick M. Meter
/9 Dondd S. Owens

! Defendant requests a remand to explore the possibility that counsdl’s failure to use the tape a trid
affected the outcome of the proceedings. However, on September 23, 1999, this Court denied
defendant a remand on this bad's, and we decline to revist this decision.



