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JANSEN (concurring in part and dissenting in part).

| agree with the mgjority that the clams of fraud, equitable mortgage, and assault and battery
were dl properly dismissed by the trid court. | respectfully dissent from the affirmance of the dismissa
of the breach of contract clam. | would find that plaintiff has both properly pleaded a claim for breach
of contract and that she has presented sufficient evidence to withstand a motion brought under MCR
2.116(C)(210). | would reverse the trid court’s ruling on the breach of contract claim and remand this
case for further proceedings.

The facts of this case are that the parties began living together in 1981 and, dthough they never
married, they had two daughters together. They purchased property in Kimbal Township through a
land contract on May 13, 1983, for $14,900. Only defendant’s name appears on the land contract as
the purchaser. 1n 1988, a mortgage was obtained and the land contract was paid off, but the mortgage
dill remained. According to plaintiff, she received Socid Security disability checks on a bi-weekly basis
and those checks were deposited directly into a joint savings account for fourteen years. Defendant
would withdraw the funds from the account and apply them toward the land contract and later the
mortgage. Plantiff aso clams tha she made other financid contributions to the property, in a totd
amount of about $53,000. The paties relationship ended in June 1994. PFaintiff maintains that they
never married because, had she married defendant, her Socid Security disability checks would have
ended and they needed her income. When the parties relationship ended, defendant took a motor
home and left the premises, while plaintiff and the two daughters remained in the house. Flaintiff then
signed a lease to rent the property beginning on July 1, 1994, for $375 a month. In August 1994,
however, plantiff and her two daughters moved out. Defendant later sold the property, and the
proceeds were in excess of $71,000.



With respect to the breach of contract clam, the complaint aleges that plaintiff’'s Socia Security
disability checks were deposited into a joint savings account at the Educationd and Associates Credit
Union and that pursuant to their agreement, defendant would withdraw the funds to pay the mortgage
payments (about $300 a month). The complaint aso aleges that plaintiff made other financid
contributions and remodeling improvements to the property. Plantiff further alegesin the complaint that
defendant made assurances to her that she would have a co-interest in the red estate, so she continued
to make payments on the property. Defendant, however, was the only person listed on the mortgage,
and he later sold the property after the parties relationship ended, and heis claiming al the proceeds.

It is true that commontlaw marriages are not valid in this state and the Legidature has abolished
a breach of contract to marry action. Carnes v Sheldon, 109 Mich App 204, 211; 311 Nw2ad 747
(1981). Although this state will not enforce contracts made in consderation of meretricious
relaionships, the existence of a meretricious relationship does not render al agreements between the
patiesto beillegd. Id.; Hierholzer v Sardy, 128 Mich App 259, 262; 340 NW2d 91 (1983). Thus,
an agreement made during a meretricious relationship will be enforced upon proof of additiona
independent condderation. Featherstone v Seinhoff, 226 Mich App 584, 588; 575 NW2d 6
(1997). “[W]here there is an express agreement to accumulate or transfer property following a
relaionship of some permanence and an additiond congderation in the form of either money or
sarvices, the courts tend to find an independent consideration.” Tyranski v Piggins, 44 Mich App
570, 573-574; 205 NW2d 595 (1973). The agreement must either be express or implied in fact;
recovery will not be permitted based on a contract implied in law or quantum meruit because to do o
would essentidly resurrect commontlaw marriage. Featherstone, supra, p 588; Carnes, supra, pp
215-216; Roznowski v Bozyk, 73 Mich App 405, 408-409; 251 NW2d 606 (1977).

The evidence, taken in alight most favorable to plaintiff in this case, indicates that the property
was purchased by a land contract on May 13, 1983, for $14,900. Plaintiff testified at her deposition
that defendant’ s father gave them $1,000 for the down payment as a gift. The property was purchased
in defendant’s name only and plaintiff saw the land contract when defendant first brought it home.
Pantiff testified at her depogtion that the agreement between the parties was that her Socia Security
disability checks were deposited into a joint savings account at defendant’s credit union and that this
money was used to make the monthly payments (first on the land contract and later on a mortgage).
Pantiff also tedtified that she contributed financialy because some of her money was used to improve
the property and that she and defendant worked to improve the property together. Plaintiff testified that
defendant would tell her that she was entitled to haf of everything and haf of the property was hers.
Essentidly, it was plantiff’s testimony that her money was used for the house payments, while
defendant’ s money was used for day-to-day living expenses.

On the authority of Tyranski, Roznowski, and Hierholzer, | would find that there is a genuine
issue of amaterid fact regarding whether an agreement and independent consideration existed such that
plantiff is entitled to haf of the proceeds of the property that the parties resded in for eeven yearswith
ther two daughters. There is evidence that plaintiff contributed financialy to the property and she
aleges that defendant informed her that half of the property was hers. | would note, too, that the trid
court, in its written opinion, falled to take the evidence and reasonable inferences in a light most
favorable to plaintiff, and it does not accurately state plantiff’s depogtion testimony. Further, the trid
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court incorrectly concluded that the lease was evidence that plaintiff knew she had no interest in the
property because there is evidence to the contrary regarding this claim.

| would reverse the tria court’s ruling regarding the breach of contract daim' and remand for
further proceedings

/9 Kathleen Jansen

! The exemplary damages clam would still be properly dismissed even if the breach of contract daim
was revived because exemplary damages may not be recovered in a breach of contract action absent
dlegaion and proof of independent tortious conduct which is not dleged here.  Kewin v
Massachusetts Mutual Life Ins Co, 409 Mich 401, 420-421; 295 NW2d 50 (1980).

2 To the extent that there is any concern regarding a Statute of frauds issue, defendant did not pleed this
defense in his answer to the complaint, thus, itiswaived. MCR 2.111(F)(2).



