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Before: Bandstra, C.J., and Holbrook, Jr., and Fitzgerald, JJ.
PER CURIAM.

This action arises from an automobile accident that occurred on March 5, 1996. Plaintiff, Betty
Ann Kless, was injured when her vehicde was gruck from behind by a vehide driven by
defendant/third-party plantiff-gppellant Mary Helen Pdton. Klees brought suit againgt Pelton, and
subsequently Pelton filed a third-party clam againg third-party defendant-appellee, The Brake Shop.
On March 20, 1998, the trid court granted The Brake Shop’'s motion for summary disposition under
MCR 2.116(C)(10). In a subsequent order, the tria court awarded The Brake Shop $8,447.50 in
mediation sanctions. After the third- party matter was disposed of, the underlying lawsuit between Klees
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and Pelton proceeded to trid. During that trid, the lawsuit was settled, and on July 2, 1998, a
dipulation and order was entered dismissing with prgudice Klees cause of action against Pelton.
While Pelton appeds as of right from the July 2, 1998 stipulation and order, the issues on apped relate
to the March 20, 1998 order granting third- party defendant’s motion for summary disposition pursuant
to MCR 2.116(C)(10), and the order awarding The Brake Shop mediation sanctions. We reverse and
remand.

On the day of the accident, plaintiff was traveling southbound on Interstate 75. As Klees
entered the Interstate 94 interchange, she had to bring her car to a complete stop due to traffic
congestion. Pelton, who was traveling the same route as Klees, was unable to come to a complete stop
and collided with the back of Klees vehicle, forcing it to collide with a semi-truck. In her complaint,
Klees dleged that she sustained severe injuries due to Peton's negligence. Pdton’s third-party
complaint againgt The Brake Shop aleged that the accident was caused by The Brake Shop's
negligence in performing brake repairs on Peton’ s vehicle earlier that day.

In granting The Brake Shop’'s motion for summary dispostion, the trid court concluded that
Pelton had failed to establish that The Brake Shop's dleged negligence was the cause in fact of the
accident. The court Stated:

In this case | think it's clear. I’'m relying on [Jordan v Whiting Corp, 396
Mich 145, 151; 240 NW2d 468 (1976),] . . . which gates, “ The mere possibility that a
defendant’ s negligence may have been the causd,] either theoreticadly or conjecturdl,]
of an accident is not sufficient to establish acausd link between the two.”

Mrs. Pelton’s expert was unable to say that The Brake Shop was the cause of
this accident. The Brake Shop employees agree that as long as there was fluid in the
brake line even if there is alittle or no fluid in the reservoir, a person would ill have
brakes.

| don't believe [Pdton] . . . can provide any substantid evidence that would
dlow the formulation of the reasonable inference of negligence. And therefore, the
motion is granted.

Pdton argues that the trid court ered in granting summay dipostion because she
demondtrated a genuine issue of materid fact with respect to the issue of causation. We agree. This
Court reviews decisons on motions for summary digpostion de novo.  Spiek v Dep't of
Transportation, 456 Mich 331, 337; 572 NW2d 201 (1998).

A motion pursuant to MCR 2.116(C)(10) tests the factua basis underlying a plaintiff’s
cdam. MCR 2.116(C)(10) permits summary disposition when, except for the amount
of damages, there is no genuine issue concerning any materia fact and the moving party
is entitled to damages as a matter of law. A court reviewing such a motion must
consder the pleadings, affidavits, depositions, admissons, and any other evidence in
favor of the opposing paty and grant the benefit of any reasonable doubt to the



opposing party. [Sehlik v Johnson (On Rehearing), 206 Mich App 83, 85; 520
NW2d 633 (1994).]

Initidly, we want to make it clear that the type of causation at issue in the case before us is
cause in fact, not proximate or “legd” cause. Further, Pelton’s theory of causation is grounded in
circumgantial evidence and the inferences that arise therefrom. Our andyss of the issue will be
accordingly focused.

Thetrid court’s ruling is predicated on the longstanding rule that a plaintiff’s theory of causation
must not be based on mere conjecture or speculation. Skinner v Square D Co, 445 Mich 153, 164;
516 NW2d 475 (1994); Kaminski v Grand Trunk W R Co, 347 Mich 417, 422; 79 NW2d 899
(1956). By itsdlf, mere speculation that an injury might have occurred in the way dleged by a plaintiff
does not offer adequate proof that it did occur in that manner. Rather, a plaintiff must come forth with
proof from which the trier of fact may reasonably conclude that it was the defendant’s conduct that was
the cause in fact of theinjury sustained. Skinner, supra at 164-165.

This does not mean, however, that to survive a (C)(10) motion the plaintiff need negate al
dternative theories of causation. As our gppdlate courts have often observed, a digtinction exists
between a causd theory that shows that an injury could have, hypotheticaly, occurred in a given way,
and a causd theory that is reasonably inferred from the circumstantia evidence:

“* As atheory of causation, a conjecture is smply an explanation consstent with
known facts or conditions, but not deducible from them as a reasonable inference.
There may be 2 or more plausible explanations as to how an event happened or what
produced it; yet, if the evidence is without sdective gpplication to any one of them, they
remain conjectures only. On the other hand, if there is evidence which pointsto any 1
theory of causation, indicating a logical sequence of cause and effect, then there is a
juridical basis for such a determination, notwithstanding the existence of other plausible
theories with or without support in the evidence’” [Kaminski, supra at 422, quoting
City of Bessemer v Clowdus, 261 Ala 388, 394; 74 So2d 294 (1954), quoting
Southern Ry Co v Dickson, 211 Ala 481, 486; 100 So 665 (1924).]

Given afixed set of circumstances surrounding an injury, numerous plausible hypotheses could
be congtructed which both account for the circumstances and explain the occurrence of the injury. In
the abstract, each of these hypotheses is said to be “consstent with known facts or conditions.”
However, if there is no evidence from which a given hypothesis could be inferred, then that explanation
remains pure conjecture. Indeed, the evidence may effectively rule out the hypothess as a reasonable
explanation of the injury by discrediting one of the premises underlying the explanation.

If, however, the plaintiff provides substantid evidence that “points to” any one hypothesis, then
that theory of causation is removed from the reddm of the purely speculative. This evidence need not
edtablish with mathematica precison the causd chain, i.e,, the “logical sequence” See Skinner, supra
a 166. Such exactitude is not only antithetica to the nature of circumstantial evidence, see Prosser &
Keeton, Torts (5" ed), §41, pp 269-270, but is aso not in keeping with the burden of proof in cases
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like the one before us. That such evidence might dso have some gpplication to an dternative theory of
causation is dso not fatd to maintaining the lawsuit. Dickson, supra at 669 (observing that dternative
theories of causation can find “support in the evidence’).! Nevertheless, the evidence must provide a
reasonable basis “from which a jury may conclude that more likely that not,” the defendant’s actions
were the cause in fact of theinjury sustained. Skinner, supra at 165.

Pelton’s theory of the case is that she was unable to stop her car because the brakes faled.
She attributes that brake failure to aloss of pressure caused by alegk in the closed braking system, and
in turn, identifies three theories linking actions of The Brake Shop to the brake failure? First, Pelton
assarts that the brakes failed due to the failure of The Brake Shop to secure the reservoir cover to the
madter brake cylinder, thereby causing the brake fluid to be expelled from the system.

Our review of the record leads us to conclude that a genuine issue of materid fact exists
regarding the above causal theory. Pelton testified that when she was about eight car lengths behind and
to the left of Klees, she began to apply the brakes as she merged into Klees' traffic lane. When she
was about five car lengths directly behind Klees, she sated that the brake peda dropped to the floor.
Unable to stop, she crashed into the back of the stationary Klees vehicle. Pelton’s son confirmed that
his mother had applied the brakes, but that they did not stop the car. After the accident, Pelton’s son
drove the car about four or five milesto his father’s house. He indicated that while he was able to stop
the car when he arrived at his father’ s house, the brake pressure was not normal. According to Pelton’s
son, the brake peda dropped to the floor each time he applied the brakes during that four or five mile
trip. When Pelton’s son and his father propped open the engine hood, they discovered that the master
brake cylinder’s reservoir cover was not secured. The two men aso observed that brake fluid had

! While the Dickson Court spoke of “deducible’ inferences, this should not be taken to imply that a
plantiff is required to set forth a causd theory that is necessxily true if the factud premises are
edablished. The Dickson Court’s use of the term “deducible’ is more in kegping with the common
understanding of the term than it is with the technicd meaning atached to the term by logicians. In
common parlance, to speak of something being “deducible’ from the evidence refers to any kind of
inference drawn, be it deductive, inductive, or amixture of the two.

2 It is not necessary that a plaintiff identify a single causa mechanism underlying the expert’s causa

theory. For example, a defendant may have taken severd actions which combined to produce a
plantiff’sinjuries. A defendant cannot be absolved of liability amply because the defendant has taken
severd actions which caused the injuries sustained. In the case a hand, plaintiff’s expert has identified
three gpecific negligent acts on the part of The Brake Shop that combined to cause the brake failure.

Further, a defendant’ s actions might combine with that of another “to produce an injury, and where any
one of them, operating done, would have been sufficient to cause the harm, a plaintiff may establish
factud causation by showing that the defendant’s actions . . . were a ‘subgtantia factor’ in producing a
plaintiff’s injuries” Skinner, supra a 165 n 8. Findly, we note that while severa causd mechaniams
might be reasonably inferred from the evidence available to the expert, the tota evidence in the record
might point to one of the mechanisms as being, more likely than not, the cause of the plaintiff’sinjuries.



been sprayed throughout the engine compartment. Pelton’s son tedtified that the reservoir was
“[e]mpty, that | could see, maybe allittle bit left in there”

Robert Jarred, who worked as a mechanic at The Brake Shop at the time of the accident,?
gated in his deposition that a car whose brake peda goes to the floor is unsafe to drive. Jarred aso
testified that if the reservoir cap is not secured, the brakes would eventudly fail. “You would get about
10 sops,” he opined, then “[tjhe master cylinder would be bone dry and you wouldn't have any
brakes” Robert Wood, another mechanic working at The Brake Shop,” testified in his deposition that
if ar isin the brake line, the brake peda would st low. According to Wood, without a solid column of
brake fluid, the brakes would not respond normdly if the car had to be stopped in an emergency
gtuation. Sd Tacco, another mechanic working for The Brake Shop, smilarly testified in his deposition
that “if there s ar in the system the brake pedal would go to the floor.” Tacco opined that air could be
sucked back into the brake system like that in Pelton’s car, eventualy reaching the brake line, if the
system were not closed and the reservoir were emptied of fluid.

As for Pdton’s expert, while it is true that he theorized that the failure of the brakes could be
attributed to a defective sedl, he dso stated thet the failure could be atributed to leaving the reservoir
cover off. Specificaly, the expert testified, “And, a further possibility is thet if the cap had been left off
of the master cylinder, that the reservoir, if empty, wouldn’t support proper brake operation.” In other
words, Pdton’s expert tedtified that the fluid leve in the sysem had been compromised, and he
identified two possible sources of this problem (the defective sed and the missing cover). The equivocd
“ifs’ tha punctuate his opinion regarding the cover merdy highlight the expert's lack of firs-hand
knowledge of the premises, i.e, unlike the defective sed, he did not see firgt-hand the uncovered
reservoir or the fluid level on March 5, 1996. However, this lack of knowledge on the part of the
expert is not fata to Pelton’s lawsuit. Pelton’s son clearly testified that the cap was off when he opened
the hood at his father’s house, and there is a picture in the record to support this assertion.

Pdton’s lawsuit is a'so not undercut by the fact that her expert |abeled the * cover off” theory as
a “posshility.” As our appdlate courts have often observed, conclusions about the cause in fact of a
given injury must be based on reasonable probabilities, not mere possibilities. See, eg., Sinner, supra
a 165. This is smply another way of saying that such a concluson must be based on reasonable
inferences drawn from the evidence, not mere conjectures. See Jordan, supra a 151.° Both
conjectures and possibilities are just explanations that are consstent with the known facts, but not

# Although he could not be certain, Jarred believed he had been working on March 5, 1996.
* Wood s signature appears on the repair invoice, signifying that the repairs “were performed properly.”

® The Jordan Court observed that “[t]he mere possibility that a defendant’s negligence may have been
the cause, ether theoretical or conjectura, of an accident is not sufficient to establish a causd link
between the two.” Jordan, supra at 151. For the purposes of this opinion it is not necessary for usto
examine whether there is any sgnificance to the distinction, goparently being drawn by the Jordan
Court, between the concepts theory, possbility, and conjecture. It is enough just to note that the
Jordan Court acknowledged that a conjecture is a completely encompassed subset of the category

“possibility.”



deducible from them as reasonable inferences. For a theory to be raised from the realm of the possble
to the probable, there must be evidence in the record which provides a basis for the trier of fact to
reasonably infer that such atheory isnot only possble, but probable. Skinner, supra at 164-165.

Further, an expert witness need not necessarily draw the same inferences, or employ the magic
word “probability” in his testimony. In Jordan, the deceased was dectrocuted “while he was repairing
an overhead crane . . . .” Jordan, supra a 147. The plaintiff, adminigtratix of the decedent’s edtate,
aleged that the crane assembler’s falure to properly ground the eectrified crane was the cause of the
decedent’s death. Id. at 149-150. The Jordan Court based its conclusion that the plaintiff’s causa
theory remained pure conjecture on the lack of any evidence in the record identifying the decedent’s
location on the crane a the time of the accident. 1d. Without such evidence, the logica sequence of
cause and effect could not be drawn. In the case before us, however, the factud holes in the testimony
of Pdton’s expert are filled by the testimony of the other witnesses. Unlike Jordan, Pelton’s evidence
does not consst solely of the testimony of her expert witness.

Thetrid court aso focused on testimony concerning how much brake fluid need be in the brake
line for the brakes to function. “The Brake Shop employees agree,” the tria court reasoned, “that as
long as there was fluid in the brake line even if there is little or no fluid in the reservoir, a person would
dill have brakes” However, Peton testified in her deposition that she did not have brakes at the time
of the accident. Her son, who was a passenger in Pdton’s car, confirmed her account. Further,
Woods testified that the ability to stop a car in aemergency Stuation would be negatively impacted by a
low brake pedal. The fact that Pelton’s son was able to drive the car back to his father’s house after
the accident does not necessarily contradict the assertion that the brakes failed before Klees was struck.
As Pdton’s expert noted, there is a difference between using the brakes to stop a car when faced with a
sudden emergency as opposed to stopping or dowing a car when the use of the brakes is anticipated.
There is dso a difference between goplying the brakes before they have failed, and applying them after
you have reason to believe they are not functioning properly.

Having reviewed the record before us, we conclude that Pelton did present evidence from
which atrier of fact “may conclude that more likely than not, but for” the falure to replace the reservoir
cover, the accident would not have occurred. Therefore, we reverse the trid court’s grant of summary
disposition to The Brake Shop. We dso reverse the award of mediation sanction, given that the award
was based on the grant of summary disposition.

The dissent states that that the evidence supports the conclusion that “if the brake failure caused
the accident, that failure was more probably than not the result of the defective sedl rather than the loose
reservoir cap.” Infra, p___. The explanation of a defective sed was the premise underlying Pelton’s
“falure to properly inspect” and “failure to properly test drive” theories of the case. The expert testified
that the car would not have been able to pass proper inspection and



road tests® while it was till at the repair shop, because the lesk caused by the defective sedl would have
resulted in a loose brake pedd, and that a car with such a low peda would not pass ether tes.
However, Peton hersdf tedtified thet the brake pedd was functioning normaly until the time of the
accident when it suddenly dropped to the floor. Accordingly, we disagree that the defective sedl
explanation is more likely than not the cause in fact of Pelton’sinjuries. In fact, we believe the evidence
effectively rules out these theories by discrediting one of the premises that underlie both theories.”

Reversed and remanded. We do not retain jurisdiction.

/9 Dondd E. Holbrook, Jr.
/9 E. Thomas Fitzgeradd

® Pdton’s expert identified the following ingpection procedure that he believed should have been
performed: “apply a force of 125 pounds to the brake pedal and hold for 10 seconds.” 49 CFR
§ 570.5(b)(1). He aso turned to the CFR for the following test drive procedure: “The service brake
system shdl stop the vehicle in a distance of 25 feet or less from a speed of 20 miles per hour without
leaving a 12-foot wide lane.”

" We are somewhat puzzled by the dissent’s disapproving characterization of the authority underlying
the mgority opinion as being “ precedents from long ago and far away.” Infraa . Likethe dissent,
the mgority opinion is based on alongstanding, and thus firmly rooted, rule of law, i.e, that a plantiff’'s
theory of causation must not be based on mere conjecture or speculation. The Skinner Court’s
aticulation and explanation of this principle relies heavily on Kaminski, which in turn was predicated
upon a lega digtinction drawn by the Alabama Supreme Court “between reasonable inference and
impermissible conjecture with regard to causal proof.” Skinner, supra a 164. We believe, asdid the
Sinner Court, that an informed understanding of the principle that causation must not be based on
gpeculaion or conjecture is only enlightened by a consderate examination of the meaning behind the
legd axiom. As Oliver Wenddl Holmes observed a long time ago, “[i]n order to know whét [the law]
is, we must know what it hasbeen . ...” Holmes, The Common Law (1881), p 1.
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