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PER CURIAM.

Following a jury trid, defendant was convicted of two counts of first-degree crimind sexud
conduct, MCL 750.520b; MSA 28.788(2), and one count of assault with intent to commit great bodily
harm less than murder, MCL 750.84; MSA 28.279. He was sentenced to concurrent prison terms of
fifteen to thirty years each for the firs-degree CSC convictions and five to ten years for the assault
conviction. He now gppedals as of right. We affirm.

The evidence presented at trid indicated that defendant, a 47-year-old-man, tortured and
physicdly and sexudly abused the victim, a 29-year-old mentaly disabled woman, over a two-month
period.

Defendant first claims thet the trid court abused its discretion in denying his request for a court-
ordered medical/psychologicd examination of the victim to determine her mental cgpacity. We do not
find that the trid court’s decison to deny defendant’s request for an independent, court-ordered
medicd/psychologica examination was an abuse of discretion. People v Freeman (After Remand),
406 Mich 514, 516; 280 NW2d 446 (1979); People v Wells, 102 Mich App 558, 563; 302 NW2d
232 (1980). An independent medica examination of avictim is permissble only where there exists a
compelling reason for the examination. People v Payne, 90 Mich App 713, 723; 282 NW2d 456
(1979). Defendant has failed to meet this burden. The critica question for the jury was whether any
exiging mental defect or incapacity of the victim was apparent to a reasonable, objective person. See
People v Baker, 157 Mich App 613, 615-616; 403 NW2d 479 (1986). There is nothing in the



record to indicate that the jury was unable to determine whether the victim suffered from a menta
disability. 1d. Therefore, there was no need for a court-ordered medica evauation of the victim.

Defendant next cdlaims that the trid court erred by admitting into evidence at trid pornographic
video tapes taken from his gpartment. Any error relaing to the admission of this evidence was harmless
in light of (1) the compelling testimony given by the victim, which was supported by the emergency room
physician who treated her, (2) defendant’s admission at trid that he owned pornographic videotapes,
and (3) the testimony of defendant’s ex-girlfriend, who tedtified that she had watched pornographic
videotapes with defendant. Defendant has not established that it is more probable than not that a
different outcome would have occurred but for the dleged error. People v Carines, 460 Mich 750,
774; 597 NW2d 130 (1999); People v Lukity, 460 Mich 484, 495; 596 NW2d 607 (1999).

Defendant dso clams tha various statements made in the prosecutor’s opening statement
deprived him of afair trid. Defendant did not object to the chalenged statements at trid. “[Flailure to
object during trid precludes appdlate review of dleged prgudicid remarks by the prosecutor unlessthe
prgudicid effect would not have been cured by a cautionary ingtruction and failure to consder the issue
would result in a miscarriage of justice” People v Whitfield, 214 Mich App 348, 352; 543 Nw2d
347 (1995). We find that the prosecutor’s remarks were not prejudicia. In any event, defendant has
faled to demonstrate that the prosecutor’s comments could not have been cured by an appropriate
indruction upon timely objection. Id.

We a0 find without merit defendant’s claim that the prosecutor erred in conducting a voir dire
into the competency of the victim. The prosecutor was permitted to qudify the victim as awitness and
show that she was competent to testify at trid. People v Burch, 170 Mich App 772, 774; 428 NW2d
772 (1988). In any event, any error in dlowing this vaoir dire was harmless in light of the other evidence
presented at trid indicating that the victim suffered from a mentd disability. Carines, supra at 764,
774.

We d=0 find no abuse of discretion arisng from the admisson of the victim's satement to
police. People v Starr, 457 Mich 490, 494; 577 NW2d 673 (1998). The statement was admissble
pursuant to MRE 801(d)(1)(B) because the victim was subject to cross-examindion & trid, the victim’'s
prior statement was consstent with her testimony at tria, and the statement was offered to rebut an
implied charge of fabrication or improper influence or maotive.

Next, defendant clams that the trid court should have permitted him to ask the victim whether
the injuries to her legs were caused by drug deders. However, defendant never attempted to dicit this
informetion from the victim and mede no offer of proof to this effect. See MRE 103(3)(2).
Additiondly, we note that evidence was eventudly introduced through defendant’s testimony to the
effect that the victim dlegedly told him that drug dedlers caused the injury to her legs. Therefore, the
jury was provided with this evidence, dbeit through the testimony of defendant.

Defendant aso claims that the trid court should have ingtructed the jury that it should apply a
reasonable person standard in determining whether he knew or had reason to know of the victim's
mental disability. It is proper for atrid court to indruct a jury that it is to apply a reasonable person
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gandard in determining whether the defendant knew or had reason to know that the victim was mentaly
disabled or incapacitated. Baker, supra a 615. However, this Court did not hold that such an

ingruction was dways required. Id. Theingruction given in this case was consstent with the standard
jury ingtruction, CJi2d 20.11(6). The jury was ingructed that, in order to find defendant guilty, the
prosecutor must have proved ether that he knew or should have known of the victim's disability. This
was a correct statement of the law. Baker, supra. Additiondly, even if the indruction given by the trid
court encouraged the jury to apply a subjective standard (as to whether defendant subjectively knew
that the victim suffered from a menta disability) as defendant dams, that would have inured to
defendant’s benefit, because defendant testified at tria that he did not know of the victim's menta

disability. This was the only evidence presented &t trid regarding defendant’ s subjective state of mind.
Therefore, if the jury did apply a subjective standard, defendant was not prejudiced thereby, Carines,
supra a 764, 774, and reversd isnot required. Id.

Next, we rgect defendant’s claims that the trial court’s ingtructions regarding menta disability
were confusing because the tria court referred to both “menta disability” and “menta incapacitation”
when indructing the jury. The indructions given, dthough somewhat imperfect, farly presented the
element of mentd disahility to the jury and protected defendant’ s rights. People v Holt, 207 Mich App
113, 116; 523 NW2d 856 (1994); see also Carines, supra at 764, 774. Theindructionsincluded dl
of the dements of the crime charged and did not exclude any materid issues or defenses. People v
Daniel, 207 Mich App 47, 53; 523 NW2d 830 (1994). Although the tria court erroneoudly referred
to a “menta incapacity” ingead of a“menta disability” when ingructing the jury on the requirement that
defendant ether knew or should have known of the victim's mental condition, that one mistaken
reference did not prejudice defendant. The term “mentd incapacity” was never defined for the jury.
Moreover, the trid court had previoudy correctly indicated that the jury was required to find that the
victim suffered from amentd disability. Thereis no dispute thet the trid court correctly defined the term
“menta dsability” for the jury. See CJ2d 20.11. Under these circumstances, where there was no
additiona reference to “menta incapacity,” that term was never defined for the jury, and the jury was
properly indructed on the definition of “mentd disability,” the sngular inadvertent reference to “mentd
incagpacity” did not prejudice defendant. Carines, supra at 764, 774.

The jury was properly ingructed in regard to the fact that it must find that the victim suffered
from a“mentd disability” as that term was defined by thetria court. The jury was never indructed that
any dement of the offense involved “mentd incgpacity” and was never given a definition of that term.
Thus, defendant’s claim that some of the jurors may have found that the victim suffered from a “menta
incgpacity” while others found that she suffered from a* mentd disability” is without merit.

We dso rgect defendant’ s claim that the evidence was insufficient to support his convictions for
firg-degree CSC. Viewing the evidence in a light most favorable to the prosecution, People v Wolfe,
440 Mich 508, 515; 489 NW2d 748, amended 441 Mich 1201 (1992), we conclude that the evidence
was more than sufficient to find that the essentid dements of each crime in each count were proven
beyond a reasonable doubt.



Lagtly, having found no prgudicid errors in this case, we rgect defendant’s clam that the
cumulative effect of any errors denied him a fair trid. People v Daoust, 228 Mich App 1, 16; 577
Nw2d 179 (1998).

Affirmed.
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