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PER CURIAM.

A jury convicted defendant Bobby Lee Cain of one count of first-degree crimina sexud
conduct (CSC 1)* and one count of third-degree crimina sexua conduct (CSC 111).2 Thetrid court
sentenced Cain as an habitual offender® to enhanced prison terms of 30 to 45 years for the CSC |
conviction and 10 to 22%years for the CSC 111 conviction. Cain gppeds as of right. We affirm.

|. Basic Facts And Procedurd History

This case arises out of a sexud assault that occurred in Battle Creek on June 13, 1998. The
victim testified that on the night of June 12, 1998, she went to a bar called Pablo’s to meet with friends.
She drank two beers and three mixed drinks while a Pablo’'s and, she explained, she became so
intoxicated that she was “passing in and out” of consciousness. While at the bar, the victim saw Cain,
whom she had known for approximately nine years* and accepted his offer to drive her to her house.

The victim sad that she lost consciousness after Cain placed her in atruck outside the bar, but
she awakened when Cain penetrated her vagina with his penis.  According to the victim, she “told

1 MCL 750.520b(1)(d); MSA 28.788(2)(1)(d).

2 MCL 750.520d(1)(c); MSA 28.788(4)(1)(c).

® MCL 769.10; MSA 28.1082.

* Cain gpparently dated the victim's sister for sometime.



[Can] no” and “tried to push him off,” but she eventualy “passed out again.” Later, she woke again
when Cain atempted to put his penisin her mouth. She recaled that Cain repestedly told her to open
her mouth, that she told him no, but that he was “forceful, and [his penig| went in [her mouth] and . . .
maybe ten or fifteen seconds later he gaculated in [her] mouth.”

At trid, the prosecutor introduced DNA evidence to prove the sexud conduct underlying the
offenses. Dr. Steven Milligan, a DNA andy4 at the Michigan State Police crime laboratory, andyzed
samples taken from the victim following the sexud assault. Dr. Milligan tedtified that DNA extracted
from a sample of Cain’s blood matched the DNA extracted from the semind fluid detected in samples
taken from the victim’'s vagina and her panties. Dr. Milligan estimated that the odds were 38 hillion to
one that the semind fluid came from someone other than Cain.

After the prosecutor rested, Cain moved for a directed verdict “on both counts’ arguing that no
reasonable jury could convict him of either CSC | or CSC Il because the prosecutor failed to
demondrate “thet the victim was physcdly hepless” Thetria court denied the motion.

When Cain tedtified, he offered a considerably different verson of events. He claimed that on
June 12, 1998, at 7:30 am., the victim caled him a his home and that they later had consensua sexud
relations, while they were at the victim’'s gpartment. Cain said that he next saw the victim at Pablo’sin
the early morning hours of June 13, 1998. Because he observed that she was intoxicated, he literaly
picked her up and carried her out to a Bronco. However, he denied that he had sexua relations with
the victim in the back seet of that vehicle,

Il. Directed Verdict
A. Standard Of Review

Cain firg argues that the tria court improperly denied his motion for a directed verdict. When
reviewing atria court's decison to deny a motion for directed verdict, we review “the record de novo
and consder the evidence presented by the prosecution in the light most favorable to the prosecution to
determine whether arationd trier of fact could find that the essentid eements of the crime charged were
proved beyond a reasonable doubt.”®

B. ThelInformation Versus The Statute

The crux of Cain's argument is that the prosecutor had to prove that the victim was helpless
when he dlegedly committed CSC againgt her. Having faled to do so, Cain contends, the trid court
should have directed a verdict of acquittal for both charges. Cain's legd argument, however, has no
merit.

® People v Mayhew, 236 Mich App 112, 124; 600 NW2d 370(1999).



The CSC statute® provides in relevant part that a person is guilty of CSC | if sexud penetration
occurs, and if:

The actor is aided and abetted by 1 or more other persons and either of thefollowing
circumstances exigs:

(i) The actor knows or has reason to know that the victim is mentdly incapable,
mentaly incapacitated, or physicaly helpless.

(ii) The actor uses force or coercion to accomplish the sexud penetration. [Emphasis
supplied.]

Thus it is clear that a prosecutor may rely on evidence of a victim's physicd helplessness in order to
prove that a defendant committed CSC I. However, this statute is written in the digunctive, permitting
the prosecutor to introduce evidence of other types of aggravating circumstances to prove this crime
occurred.” Those other aggravating circumstances include evidence that the victim was mentally
incgpable or incapacitated and the defendant knew or should of known about that condition, which is
grouped with physical helplessness. Similarly, the prosecutor may prove the aggravating circumstance
by demonstrating that the defendant used force or coercion to perpetrate the penetration. A prosecutor
does not have to prove that more than one of these enumerated aggravating circumstances occurred to
prove beyond a reasonable doubt that a defendant committed CSC .

In this case, the information charged Cain with violating MCL 750.520b(1)(d); MSA
28.788(2)(1)(d) and dtated that Cain “knew or had reason to know that the victim was physically
helpless, and used force or coercion to accomplish the sexua penetration.”® This properly identified
force or coercion as an aggravating circumgtance. That the information charged Cain with knowing or
having a reason to know that the victim was physcdly hepless was an dternative theory of Can's
cimind ligbility. According to the plain language of the statute, a prosecutor need only prove one
aggravating circumgiance from either of these two generd categories, i.e, various types of
incapacitation or force/coercion. To require the prosecutor to prove more than one aggravating
circumstance would make no sense because there was only one act of penetration charged and
additional aggravating circumstances would not support any additional crimind liability.® Further, only
the Legidature has the authority to amend or modify the plain language of the statute. It would be
absurd to impute Smilar powers to the prosecutor to make substantive changes in the law smply by
drafting an information in a particular manner.

5 MCL 750.520b(1)(d); MSA 28.788(2)(1)(d).

7 See People v Gadomski, 232 Mich App 24, 30-31: 592 NW2d 75 (1998).
8 Emphasis supplied.

° Seeid.



C. Proof Of The Essentia Elements Of The Crime

As a subgtantive matter, the trial court properly denied Cain's motion for a directed verdict.
When we view the evidence in the light most favorable to the prosecutor, a rationd jury could have
found that the prosecutor proved the essential elements of CSC | beyond a reasonable doubt.® The
prosecutor’s theory was that Cain committed CSC | when he used his penis to penetrate the victim's
mouth. The victim's testimony wholly supported this charge. In her own words:

Then | passed out again, and when | woke up again the — the — when | woke up again,
he was positioned on his knees where his penis was like up to my mouth. . .. Hewas
telling me to open my mouth. | told him no. He kept repeting himsdf. . .. He'slike
“Open your Fing mouth” and then his penis was on my mouth and he just was like
forceful and it went in and like maybe ten or fifteen seconds later he gaculated in my
mouth.

In People v Patterson,™ the Michigan Supreme Court defined the term “force or coercion” to include
“the use of actud physical force by the defendant, or any action sufficient to create a reasonable fear of
dangerous consequences.” The victim's testimony permitted a reasonable inference thet, in light of her
continued protests and description of the offense as “forceful,” Cain used actua physica force to
penetrate the her mouth with his penis. Therefore, the trid court properly denied Cain's motion for a
directed verdict on the charge of first-degree crimina sexual conduct.

Thetrid court dso properly denied Cain’s motion to direct a verdict of acquittal for the CSC 11
charge under MCL 750.520d(1)(c); MSA 28.788(4)(1)(c) for penile-vagind penetration. That Satute
dates that a person is guilty of crimina sexud conduct in the third degree if he engages in sexud
penetration with another person and “knows or has reason to know that the victim is mentaly incapable,
mentally incapacitated, or physicaly helpless” MCL 750.520a(1); MSA 28.788(1) defines a person as
“physicaly helpless’ when that “person is unconscious, adeep, or for any other reason is physcaly
unable to communicate unwillingness to an act.”

The evidence of the victim's intoxication, which caused her to go in and out of consciousness,
fits within the gatutory definition of physical heplessness. In fact, when the victim testified & trid, she
specificaly stated that the act of penetration is what roused her to consciousness. When the penetration
began, she was not in a position to give her consent to the sexud act. In People v James Perry,*? a
cae in which the defendant first woke his victim before committing CSC |, this Court specificaly
commented that evidence that a victim is adegp when a person commits an act of sexua penetration or
awakes during the penetration, would be sufficient to prove physical helplessness. Accordingly, thetrid
court properly denied the motion for adirected verdict for the CSC 111 charge.

19 Mayhew, supra.
1 people v Patterson, 428 Mich 502, 509; 410 NW2d 733 (1987), quoting CJl 20:5:03.
12 People v James Perry, 172 Mich App 609, 611; 432 NW2d 377 (1988).
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II1. The“Notice Of Defense’
A. Standard Of Review

Cain argues that the trid court committed error requiring reversal by alowing the prosecutor to
admit a“Notice of Defense to Use Prior Sexud Act of Victim” (the notice) as evidence to impeach him
while he was being cross-examined. Whether to admit evidence is a decison entrusted to the trid
court’s sound discretion and will not be disturbed on gpped unless there is evidence that the tria court
abused that discretion.*®

B. The Prosecutor’s Cross- Examination

As we noted above, Cain tedified at trid that he and the victim had consensua sexud
intercourse on June 12, 1998. During cross-examination, the prosecutor asked Cain whether, after he
was arested on the morning of June 13, 1998, he thought to tell officers that he and the victim had
engaged in consensud intercourse less than twenty-four hours earlier. Cain stated that officer to whom
he gave a gatement “didn’t give [him] the opportunity” to state that he and the victim had consensud
intercourse on June 12, 1998. The following exchange then took place:

Q. Do [the DNA gatigtics] hep you now come up with the idea that this act was
consensua sometime earlier that day?

A. No.
Q. | show you this document. Do you recognize that?

A. Thisisthefirs I've seenit.

Q. Itindicates it's a notice of defense to use prior sexud act of victim and one of the
things thet it states is that the defendant and the aleged victim had consensud sex
within hours of the aleged rape.

Cain's counsel then objected to introducing this document as evidence. The trid court overruled the
objection without comment and the prosecutor proceeded to ask Cain:

Q. Andthedate. What'sthe date on this document?
A. Thedateis March 22",

Q. That'sMonday of thisweek isn't it?

13 people v Lugo, 214 Mich App 699, 709; 542 NW2d 921 (1995).



A. Yes

Can’'s main argument in the trid court was that introducing this notice as evidence condituted an
improper infringement on the attorney-client privilege. However, on gpped, Can argues only that
introducing this document was improper because it was irrdevant and its probative vaue was
subgtantidly outweighed by its prgudicid effect. Even if this dightly different argument on gpped does
not constitute abandonment of the only preserved argument related to this issue™ Cain's present
contention is meritless.

Generdly, dl relevant evidence is admissible, and irrdevant evidence is not admissble®
Evidence is rdevant if it has any tendency to make the existence of afact that is of consequence to the
action more probable or less probable than it would be without the evidence® Under this broad
definition, evidence is admissble if explains an issue a trid.'” Witness credibility is dways at issuein a
triad™® and the notice crested a substantial question about Cain's credibility when he claimed consensud
conduct as a defense.  Introducing the notice was classic, permissible impeachment through extringc
evidence™ That the notice was filed one day before the trid began is rdevant to the weight the jury
should give to the impeaching statement, not to its admissibility.*

MRE 403 permits a trid court to exclude otherwise relevant evidence “if its probeative vaue is
substantially outweighed by the danger of unfair prejudice, confuson of the issues, or mideading the
jury, or by condderations of undue delay, waste of time, or needless presentation of cumulative
evidence”?* Asthe Michigan Supreme Court explained so well in People v Vasher 2

[P]rgjudice means more than smply damage to the opponent's cause. A party's
case is aways damaged by evidence that the facts are contrary to his contentions, but
that cannot be grounds for excluson. What is meant here is an undue tendency to move
the tribund to decide on an improper basis, commonly, though not dways, an emotiond
one. In the pungent phrase of Judge Sloan in State v Rollo, 221 Or 428, 438; 351

4 People v Griffin, 235 Mich App 27, 44; 597 NW2d 176 (1999).

> MRE 402; People v Sarr, 457 Mich 490, 497; 577 NW2d 673 (1998).

' MRE 401; People v Crawford, 458 Mich 376, 387-388; 582 NW2d 785 (1998).

" People v Kozlow, 38 Mich App 517, 524-525; 196 NW2d 792 (1972).

18 people v Whitfield, 425 Mich 116, 131 n 11; 388 NW2d 206 (1986); see also MRE 607.
19 See MRE 613.

20 See generdly Cole v Eckstein, 202 Mich App 111, 113-114; 507 NW2d 792 (1993).

2! Emphasis added.

22 people v Vasher, 449 Mich 494, 501; 537 NW2d 168 (1995).



P2d 422 (1960), the party "is entitled to hit as hard as he can above, but not below, the
bet." McCormick, Evidence (2d ed), § 185, p 439.

Having made consensud sexud reldions an issue a trid, we see nothing unfarrly prgudicid in the
prosecutor’ s efforts to show that the consent defense was a recent fabrication. The notice did not add
anything inflammatory to the body of evidence dready presented to the jury. Rather, it cdled into
question the time a which Cain decided to assart this defense, implicitly chalenging his motivation to
tedtify truthfully a trid. Any prgudice inherent in dlowing the jury to learn of the notice did not
“subgantidly outweigh” the probative vaue the notice played in raising the credibility issue. Thus, we
conclude that thetrid court did not err initsruling on thisissue.

IV. Lesser Offense Jury Ingtructions
A. Preservation And Standard Of Review

Cain argues that the trid court erroneoudy failed to ingtruct the jury on fourth-degree crimind
sexua conduct (CSC V), which is a lesser offense. Cain did not ask the trid court to issue this
instruction and so failed to presarve this issue for apped.® Under these circumstances, Cain must
demondtrate that the trid court’s fallure to ingtruct on this lesser offense was a plain error affecting his
substantia rights, meaning that the error was outcome determinative.

B. Necessarily Included And Cognate Lesser Offenses

There are two types of lesser felony offenses.  offenses that are “necessarily included” in the
more severe® fdony and lesser offenses that are “cognate’ to the more severe fdony. % Identifying a
necessarily included offense is rdatively smple; if a perpetrator must commit every eement of the lesser
offense plus one or more additionad eements to commit the more serious crime, then the less serious
crime is “necessarily incdluded.”?” In other words, it isimpossible to commit the greater offense without
first committing the lesser when one is necessarily incdluded in the other.® However, when the lesser and

2% pegple v Carines, 460 Mich 750, 763-764; 597 NW2d 130 (1999); see also MCL 768.29; MSA
28.1052.

2 Carines, supra.

% More severe offenses are often caled “greater offenses” which explains the “lesser included”
terminology often gpplied to these crimes. In generd, whether necessarily included or merely cognate
offenses, this lesser/greater andyss focuses on the relationship or amilarity of the dements of two
Separate crimes.

% people v Marji, 180 Mich App 525, 530; 447 NW2d 835 (1989).
%" people v Garrett, 161 Mich App 649, 651; 411 NW2d 812 (1987).
%1d.



greater crimes are merdly in the same class or category, with the greater crime not encompassing dl the
elements of the lesser crime, then the lesser crime is a cognate offense.®

CSC IV is not a necessarily included offense of CSC | because a perpetrator need not commit
the sexua contact required in CSC IV in order to commit the sexua penetration required to condtitute
CSC 1.** However, the dements of CSC IV are frequently reflected in the circumstances surrounding
an act of CSC 1.3' If evidence of sexua contact were “factualy included” in the circumstances of the
CSC | Cain committed, then the trial court should have issued aCSC 1V instruction.®

However, Cain is not entitled to have his conviction reversed for an indructiona error because
any eror in the ingructions in this case was not plain.®* The only evidence of sexua contact in this case
was the evidence of sexua penetration. As an abgiract principle, a reasonable person might be inclined
to infer that acts of sexud penetration are dso intentiona touching of the victim'’s intimate parts for the
purpose of sexua gratification or arousd.®* However, Cain specificaly argued to the jury why the
evidence introduced at trid did not support a conclusion that there was any sexua conduct. In fact,
Can’'s argument focused so exclusively on his defense theory that there was no sexua conduct, that a
reasonable person would not be able to conclude that he intended to rely on an argument that he
committed some lesser offense smply in order to defend himself on the greeter charge. Nor did the
prosecutor attempt to portray the evidence as satisfying CSC |V as an dternative offense. Absent a
specific request for a CSC IV ingruction, the trid court Smply had no reason to believe that whether
Can committed CSC 1V was an issue at trid. Accordingly, the falure to issue the indruction sua
sponte was not a clear and obvious error given the nature and focus of the proofs.

# people v Michael Lee Perry, 460 Mich 55, 61; 594 NW2d 477 (1999).

¥ Ppeople v Baker #2, 103 Mich App 704, 712-713; 304 NW2d 262 (1981); see MCL
750.520b(1); MSA 28.788(2)(1) (CSC | requires “sexual penetration”); MCL 750.520e(1); MSA
28.788(5)(1) (CSC IV requires “sexua contact”); see dso MCL 750.520a(k) and (I); MSA
28.788(1)(k) and (1) (defining “sexud penetration” and “sexud contact”).

% Baker #2, supra at 713.

% |d.; see dso People v Moore, 189 Mich App 315, 319; 472 NW2d 1 (1991); People v
Thompson, 76 Mich App 705, 708; 257 NW2d 268 (1977).

% Carines, supra at 763.
% See MCL 750.520a(c) and (k); MSA 28.788(1)(c) and (k).



V. Burden Of Proof Jury Ingtruction
A. Presarvation And Standard Of Review

Cain's find argument™® is that the trid court committed error requiring reversd by failing to
ingtruct the jury that the prosecutor had the burden of proving that Cain used force or coercion during
the sexua assault and that the victim was physically helpless. Cain objected & trid, thereby preserving
this issue for apped.*® Because jury ingtructions are reviewed in their entirety to determine if reversd is
required,®” our review is essentialy de novo.

B. The Triad Court’s Obligation To Ingtruct The Jury

This argument is essentialy the same argument Cain advanced concerning the trial court’'s
decison to deny the motion for a directed verdict. The only difference is that, now, Cain contends that
the trid court had an obligation to ingruct the jury in a manner that complied with his incorrect view of
the law. We reterate that the rdlevant statutes, not the language the prosecutor used in the crimina
information, controls the evidence necessary to prove CSC | and CSC |11 beyond a reasonable doubt.
Therefore, the tria court properly rgected Cain's argument that it had to instruct the jury to find proof
beyond a reasonable doubt that he used force and coercion againgt the victim and that the victim was
physicaly helpless.

Affirmed.

/9 Kurtis T. Wilder
/9 Michad R. Smolenski
/9 William C. Whitbeck

* To the extent that Cain aso argues that the trial court’s ingtructions permitted the jury to render a
verdict without unanimity, we disagree. See People v Yarger, 193 Mich App 532, 537; 485 NW2d
119 (1992). Thetrid court did indruct the jury that its verdict had to be unanimous. Further, this case
involved two separate charges of CSC supported by unequivocd victim testimony that both acts
occurred, not asingle charge of CSC supported by evidence of multiple crimind acts. Thus, thereis no
unique unanimity problem in this case requiring a pecid jury ingruction.

% Carines, supra.
%" People v Caulley, 197 Mich App 177, 184; 494 NW2d 853 (1992).



