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Before:  O’Connell, P.J., and Talbot and Stephens, JJ. 

STEPHENS, J. (dissenting) 

 I would affirm the trial court’s denial of defendants’ motion to file a notice of non-party 
fault under MCR 2.112(K)(3).  As the majority has found, defendants could have ascertained that 
DeFillippo was not served in time to file a timely notice of non-party fault.  The majority has 
nonetheless concluded that because there is no showing of prejudice, the notice should be 
allowed.  The court rule has a mandatory timeline for filing the notice and affords an exception 
only when due diligence has been exercised.  Therefore the trial judge did not err in his 
interpretation of the court rule or his denial of the opportunity to file the late notice.  

/s/ Cynthia Diane Stephens 


