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PER CURIAM.

Defendant appeals as of right his jury trial convictions of third-degree criminal sexual
conduct (CSC I11), MCL 750.520d(1)(a) (person between the ages of 13 and 15), and assault
with intent to commit criminal sexual conduct, MCL 750.520g(1). The trial court sentenced
defendant to 10 to 15 yearsin prison for the CSC I11 conviction and to a concurrent 80 months to
10 years in prison for the assault with intent to commit criminal sexual conduct conviction. We
affirm defendant’ s convictions, vacate his sentence, and remand for resentencing.

Defendant first argues that he was denied his Sixth Amendment’ right to counsel at a
critical stage of the proceedings—his plea withdrawal. We disagree. We review this
unpreserved constitutional issue for plain error affecting substantial rights. People v Carines,
460 Mich 750, 774; 597 NwW2d 130 (1999). Reversa is warranted only if the error resulted in
the conviction of an innocent defendant or the error seriously affected the fairness, integrity, or
public reputation of the judicial proceedings. People v Taylor, 252 Mich App 519, 523; 652
NW2d 526 (2002).

The Sixth Amendment to the United States Constitution guarantees a defendant the right
to the assistance of counsel for his defense. People v Marsack, 231 Mich App 364, 372; 586
NW2d 234 (1998). The right to counsel attaches when an adversary criminal proceeding is
commenced against a defendant by a formal charge, a preliminary hearing, an indictment, an
information, or an arraignment. 1d. at 376-377. Once the right attaches and a defendant asserts
his right to counsel, the Sixth Amendment provides that he must be afforded counsel at all
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critical stages of the proceedings. See People v Williams, 470 Mich 634, 641; 683 NW2d 597
(2004). A critica stage is “‘a step of a crimina proceeding . . . that [holds] significant
consequences for the accused.”” People v Willing, 267 Mich App 208, 228; 704 NW2d 472
(2005), quoting Bell v Cone, 535 US 685, 695-696; 122 S Ct 1843; 152 L Ed 2d 914 (2002)
(alteration by Willing Court).

Defendant asserts that he was deprived of his right to counsel from June 6, 2007 until
June 25, 2007, because of the breakdown in the relationship between himself and his origina
defense counsel, as well as from June 25, 2007, when original defense counsel was allowed to
withdraw, until appointment of substitute counsel on July 2, 2007.

Although we agree that a plea-withdrawal hearing is a critical stage in the proceedings
because it “holds significant consequences for the accused,” Willing, supra at 228; see also
United States v Segarra-Rivera, 473 F3d 381, 384 (CA 1, 2007) (stating that a plea-withdrawal
hearing is a critical stage for Sixth Amendment purposes), defendant was not denied counsel at
his plea withdrawal hearing in this case. After four requests by defendant that counsel be
removed, original defense counsel filed his motion to withdraw on June 6, 2007. However, he
remained defendant’s counsel of record and continued representing defendant until June 25,
2007, when the trial court simultaneously ordered that he be allowed to withdraw from the case,
and that defendant’s plea was withdrawn. Therefore, because defendant was represented by
counsel up to and through the withdrawal of his plea, his Sixth Amendment claim to the contrary
is without merit.

Further, we find defendant’s assertion that the record contains no indication that he
actually requested that his plea be withdrawn somewhat disingenuous. First, original defense
counsel’s motion to withdraw specifically states, “ Defendant has requested to withdraw his plea
against the advice of counsel.” Additionally, defendant filed several motions, in propria persona,
throughout the proceedings and his substitute counsel aso filed at least one motion. Defendant
was well aware of the procedures to be followed in order to request a certain action from the
court. Defendant clearly had the opportunity, both in propria persona and through substitute
counsel, to raise the issue of his pleawithdrawal with the trial court, but he failed to do so.

We also reject defendant’s argument that the trial court erred in ordering withdrawal of
his plea. Defendant sought to withdraw his plea because “[p]rior to entry of the plea, the parties
believed that registration under [Michigan's Sex Offenders Registration Act, MCL 28.721,] was
discretionary with the Court.” On appea, however, defendant argues that because a
misunderstanding about the mandatory nature of registering a sex offender does not satisfy the
“interest of justice” standard set forth in MCR 6.310(B), the court erred in accepting the
withdrawal. Defendant asserts that this issue is subject to plain error review because his trial
counsel failed to request reinstatement of the plea bargain.

Defendant’s preservation argument diverts attention from the existing proceedings to a
hypothetical proceeding that never occurred. “[F|orfeiture necessarily requires that there be a
specific point at which the right must be asserted or be considered forfeited.” Roberts v Mecosta
Co Gen Hosp, 466 Mich 57, 69-70; 642 NW2d 663 (2002) (emphasis removed). Assuming that
there exists aright to raise an error on the part of the trial court in acting favorably on the request
of a party, the hypothetical advanced by defendant identifies no specific point at which the issue
should have been raised. If defendant’s argument were credited, drawing a distinction between
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waiver and forfeiture would essentially be a superfluous activity. If we accept defendant’s
argument, most waivers predicated upon intentional acts could be transformed into a forfeiture
by arguing that the act was error that could have been negated by a subsequent action that the
actor failed to take advantage of. Instead of characterizing the failure to take a subsequent step
as afailure to recognize and assert aright, it is just as reasonable (arguably more so) to assume
the failure to take the aleged remedial measure is further evidence that the actor intended to take
the action and does not wish to undo it.

The purpose of the preservation requirement is to assure that objections are raised “at a
time when the trial court has an opportunity to correct the error, which could thereby obviate the
necessity of further legal proceedings and would be by far the best time to address a defendant's
constitutional and nonconstitutional rights.” People v Grant, 445 Mich 535, 551; 520 Nw2d 123
(1994). By requesting that the plea be withdrawn for the reasons stated, and then by failing to
timely act to reverse the court’s favorable response, defendant induced the reasonable belief in
the prosecutor and the court “that it was [his] intention and purpose to waive.” Book Furniture
Co v Chance, 352 Mich 521, 526-527; 90 NW2d 651 (1958) (citation omitted). See also
Phinney v PerImutter, 222 Mich App 513, 537; 564 NW2d 532 (1997) (“Error requiring reversal
cannot be error to which the aggrieved party contributed by plan or negligence.”).

Further, this Court has “decline[d] to allow [a] defendant an appellate parachute
fashioned from the fiber of his own agreement.” People v Smon, 174 Mich App 649, 657; 436
Nw2d 695 (1989) (concluding that when the defendant stipulated to the unavailability of a
witness at trial, he conceded the prosecutor’ s due diligence in attempting to locate the witness).
In other words, a party may not stipulate to a matter and then argue on appeal that the resultant
action was error. People v McCray, 210 Mich App 9, 14; 533 NW2d 359 (1995). Accordingly,
because defendant stipulated to withdrawal of his plea, his claim of error has been waived.

Defendant further argues that his right to a fair and impartial jury was violated, and the
trial court should have sua sponte declared a mistrial when a potential juror commented during
voir dire that she could not be fair because “the guy looks like a pervert.” We disagree. Because
defendant failed to bring a mistrial motion, our review is for plain error affecting substantial
rights. Carines, supra at 774.

A defendant has aright to afair and impartia jury. People v Budzyn, 456 Mich 77, 88;
566 NW2d 229 (1997). To support his position that the entire jury pool was tainted by the
potential juror’'s comment in this case, defendant relies on a juror misconduct theory, referring
this Court to People v Sowders, 164 Mich App 36, 47; 417 NW2d 78 (1987). In Sowders, during
voir dire, a potentia juror inadvertently gave her opinion about the Taylor Police Department,
and the defendant argued that the remark warranted a mistrial. 1d. This Court affirmed the tria
court’s denia of the defendant’s motion for mistrial, concluding that “the statement was not
prejudicial to defendant, nor did it affect the impartiality of the jury in any manner.” 1d. at 48. It
relied on the following standard established by our Supreme Court in People v Nick, 360 Mich
219, 230; 103 NW2d 435 (1960):

[11t is well-established that not every instance of misconduct in ajuror will require
a new trial. The general principle underlying the cases is that the misconduct
must be such as to affect the impartiality of the jury or to disqualify them from
exercising the powers of reason and judgment. A new trial will not be granted for
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misconduct of the jury if no substantid harm was done thereby to the party
seeking a new trial, even though the misconduct is such as to merit rebuke from
thetrial court if brought to itsnotice. [Id. at 47.]

In other words, juror misconduct does not automatically require a new trial. People v Strand,
213 Mich App 100, 103; 539 NwW2d 739 (1995). Rather, to warrant a new trial, the misconduct
must have affected the impartiality of the jury. 1d. at 103-104. A mere possibility of pregudiceis
insufficient to warrant anew trial. Nick, supra at 227.

It isnot at al clear from the record that the cited comment was directed at defendant. In
response to a question on whether the juror’s prior experience would make it difficult to be
unbiased, the juror responded, “Y ah, | would, because I’m one of those, you know, the guy looks
like a pervert, ya know?” The juror, then, appears to give an ostensive definition of her
tendencies, i.e., to make a decision based on the appearance of the accused. If the juror had
motioned or in someway indicated that the comment was directed at defendant, then it would be
clear that she was showing how this tendency would play out in this particular circumstance.
However, there is no way to make this determination from the record. It ispossible that the juror
was using the term “guy” in ageneral way to refer to any hypothetical man.

In any event, defendant has failed to show that the potential juror’s comment affected the
impartiality of hisjury. The record shows that the potential juror was removed for cause shortly
after making the comment. The remaining jurors continued to be questioned about their
impartiality, and they were instructed by the judge that they must be impartial and only consider
the evidence presented at trial. “It is well established that jurors are presumed to follow their
instructions.” People v Graves, 458 Mich 476, 486; 581 NW2d 229 (1998). Further, defense
counsel expressed satisfaction with the composition of the jury. See People v Lueth, 253 Mich
App 670, 688; 660 NW2d 322 (2002).> Accordingly, defendant has failed to show that the
potential juror’s comment affected the impartiality of hisjury.

Defendant also asserts that the potential juror’s comment was an extraneous influence
that likely affected the jury’s verdict. However, defendant has failed to show that the potential
juror’s comment affected the jury’s verdict. While the jury heard the potential juror’s comment,
it is unclear what, if any, negative effect the comment could have had on defendant’s case.
Budzyn, supra 88-89. The potential juror was excused, the impaneled jurors indicated that they
could be fair and impartial, and the trial court instructed the jury on the presumption of
innocence and to consider only the evidence properly admitted in court. Again, we presume
compliance with thisinstruction. Graves, supra at 486.

Defendant next challenges the trial court's upward departure from the sentencing
guidelines. In reviewing a departure from the guidelines range, the existence of a particular

2 Defense counsel’s expression of satisfaction with the panel came on the trial court’s inquiry
into whether defendant had any more preemptory challenges. While it could be said that the
response induced the reasonable belief that defendant’s intention was not to raise an issue
regarding such challenges, stretching it to reach the jury contamination theory presented here is
too attenuated for us to consider the issue waived.



factor is afactual determination subject to review for clear error, the determination that the factor
is objective and verifiable is reviewed as a matter of law, and the determination that the factor
constituted a substantial and compelling reason for departure and the amount of the departure are
reviewed for an abuse of discretion. People v Babcock, 469 Mich 247, 264-265; 666 NW2d 231
(2003); People v Abramski, 257 Mich App 71, 74; 665 NW2d 501 (2003).

Defendant first argues that the trial court did not have substantial and compelling reasons
for its departure from the sentencing guidelines. We agree in part. Under the sentencing
guidelines act, MCL 769.31, et seg., atria court must impose a sentence within the guidelines
range unless there is a“ substantial and compelling” reason for departure and the trial court states
that reason on the record. MCL 769.34(3); see also Babcock, supra at 255-256. To determine
whether areason is “substantial and compelling” the Court must look to the following factors set
forth in Babcock: (1) the reason must be objective and verifiable; (2) the reason should keenly or
irresistibly grab the attention of the reviewing court; (3) the reason must be of considerable
worth in deciding the length of a sentence; and (4) the reason must be something that exists only
in exceptional cases. Babcock, supra at 257-258, citing People v Fields, 448 Mich 58, 62, 67-68;
528 NW2d 176 (1995). Further, if atrial court finds that there are substantial and compelling
reasons to believe that sentencing the defendant within the guidelines range is not proportionate
to the seriousness of the defendant’s conduct and criminal history, then the trial court may depart
from the guidelines. Id. at 264. But any departure by the trial court must be proportionate to
both the seriousness of the defendant’s conduct and the defendant’s criminal history. 1d. The
sentence imposed must be within the range of principled outcomes, or it will be found to be an
abuse of thetrial court’sdiscretion. 1d. at 269.

Here, the tria court articulated the following reasons for departure®

| do find that the guidelines do not take into account various factors,
factors that this kind of behavior and conduct of Mr. Bencheck’s been going on
for 15 years. Doesn’'t take into account the affect [sic] on his family, the
uncharged acts against his own daughters, uncharged acts against others.

People like you, Mr. Bencheck, have avery low rate of rehabilitation. | do
not find that you are amenable to rehabilitation. | think societal protection
necessitates alonger sentence than what the guidelines provide.

Two of the trial court’s reasons for departure satisfy the four-prong Babcock test—
defendant’s 15-year history of sexually assaulting minors, including his own daughter, and the
impact of his crimes on his family. First, both reasons are objective and verifiable. “Objective
and verifiable factors are those that are external to the minds of the judge, defendant and others
involved in making the decision and are capable of being confirmed.” Abramski, supra at 74.
Here, the ongoing nature of defendant’s conduct and the effect that it had on his family are
objective and verifiable. Indeed, the Presentence Investigation Report contains information

3 Defendant was sentenced in the instant matters at the same time he was sentenced in docket no.
258299.



about defendant molesting his own daughter throughout her teenage years, as well as her friends.
Second, defendant’s conduct clearly grabbed the attention of the trial court, as it does this
Court’s attention. Third, the reasons are of considerable worth in deciding the length of a
sentence because it shows defendant’s inability to control his sexual desires. Therefore,
defendant’s conduct warranted a departure by the court. Lastly, defendant’s conduct of
assaulting young girls, including his own daughter, is something that exists only in exceptional
Cases.

However, the third reason articulated by the trial court, the need for societal protection
because of defendant’s inability to rehabilitate, does not meet the Babcock test. A tria court’s
determination that a defendant’s lack of potential for rehabilitation constitutes a substantial and
compelling reason for deviation from the sentencing guidelines if that determination is supported
by objective and verifiable facts. People v Daniel, 462 Mich 1, 7 n 8; 609 NW2d 557 (2000).
Daniel noted that in Fields the Court had “adopted the basic tenets set forth by a special panel of
the Court of Appealsin People v Hill, 192 Mich App 102; 480 NW2d 913 (1991)” with respect
to sentence departures for certain drug offenses. Id. at 6-7. In Hill, this Court adopted the
holding in People v Downey, 183 Mich App 405; 454 NW2d 235 (1990), as modified by People
v Krause, 185 Mich App 353; 460 NW2d 900 (1990), directing that “trial courts may depart from
mandatory minimum sentences for substantial and compelling reasons that are objective and
verifiable. Tria courts will be permitted to consider both prearrest and postarrest factors in
determining whether to depart from the mandatory minimum sentences.” Hill, supra at 105.

Downey noted that:

the factors which go into determining the rehabilitative potential of the defendant
may be considered when determining if substantial and compelling reasons exist
to deviate from the presumptive sentence.

... A nonexhaustive list of factors which may be considered . . . are: (1)
the facts of the crime which mitigate defendant’ s culpability (see for example the
factors listed in Minnesota’'s and Washington's statutes), (2) defendant’s prior
record, (3) defendant’s age, and (4) defendant’s work history. [Downey, supra at
414.]

In the case now before us, the trial court focused on the fact that defendant’s conduct
spanned a 15-year period, and that this conduct consisted of charged and uncharged criminal
acts. The court also noted the impact on defendant’s family. There is no indication in the
record, however, that defendant had attempted rehabilitation and failed, or that the trial court
considered defendant’s age, prior record, work history, or any other specific factors in
determining that defendant was not amenable to rehabilitation.

Because it is unclear whether the trial court would have departed to the same extent
without this invalid reason, defendant is entitled to resentencing. People v Havens, 268 Mich
App 15, 17-18; 706 NW2d 210 (2005) (noting that remand for sentencing is necessary when the
stated reasons for departure are partialy invalid and the appellate court cannot ascertain whether
the trial court would have departed to the same extent regardless of the invalid reasons).



Defendant also argues that the trial court violated MCL 769.34(3) by considering his 15-
year history of sexually assaulting minors, including his own daughter, as a reason for departure
because such conduct was aready considered and scored under offense variable (OV) 13. We
disagree. A departure from the guidelines cannot be based on “an offense characteristic or
offender characteristic already taken into account in determining the appropriate sentence range
unless the court finds from the facts contained in the court record, including the presentence
investigation report, that the characteristic has been given inadequate or disproportionate
weight.” MCL 769.34(3)(b).

Defendant was scored 25 points under OV 13 for a continuing pattern of criminal
behavior. More specifically, OV 13 provides for a score of 25 pointsif “[t]he offense was part of
a pattern of felonious criminal activity involving 3 or more crimes against a person.” MCL
777.43(1)(c). However, when determining the appropriate points under OV 13, only crimes
within afive-year period, including the sentencing offense, can be counted. MCL 777.43(2)(a).

Here, the trial court did not violate MCL 769.34(3)(b) because defendant’s 15-year
history of sexually assaulting minors, including his own daughter, was not considered under OV
13. OV 13 only covers a five-year period, including the sentencing offense. Therefore,
defendant’ s uncharged acts against his daughter and friends, which occurred more than 15 years
before sentencing, were not covered by the offense variable.

Defendant further argues that the trial court failed to justify the extent of its departure.
When departing from the guidelines, in addition to identifying objective and verifiable factors,
the trial court must also explain why the factors cited support the extent of the departure. People
v Smith, 482 Mich 292, 303; 754 NW2d 284 (2008). In other words, the “trial court must justify
why it chose the particular degree of departure.” Id. at 318. Here, the trial court departed from
the sentencing guidelines range of 51 to 85 months and sentenced defendant to 10 to 15 yearsin
prison for the CSC Il conviction, and to a concurrent 80 months to 10 years in prison for the
assault with intent to commit CSC conviction. The trial court gave no explanation for the extent
of the departure, and thus it failed to justify the extent of the departure made. A tria court’s
articulation must include “an explanation of why the sentence imposed is more proportionate to
the offense and the offender than a different sentence would have been.” Id. at 311.

Because the trial court departed in partial reliance on a reason that was not substantial
and compelling, and because it failed to justify the extent of its departure, defendant’s sentence
must be vacated and this case remanded for resentencing either under the guidelines or in
accordance with Babcock and Smith.

Finally, relying on People v Dunbar, 264 Mich App 240, 251-255; 690 NW2d 476
(2004), defendant argues that the trial court erred in imposing $700 in attorney fees without
indicating that it had considered defendant’s ability to pay. However, Dunbar was recently
overruled on this very point. People v Jackson, 483 Mich 271, 290; 769 NW2d 630 (2009).

Jackson noted “for purposes of an ability-to-pay analysis, we have recognized a
substantive difference between the imposition of a fee and the enforcement of that imposition.”
Id. at 291-292. Jackson further noted that:



whenever a trial court attempts to enforce its imposition of a fee for a court-
appointed attorney under MCL 769.1k, the defendant must be advised of this
enforcement action and be given an opportunity to contest the enforcement on the
basis of hisindigency. Thus, trial courts should not entertain defendants’ ability-
to-pay-based challenges to the imposition of fees until enforcement of that
imposition has begun. [ld. at 292 (emphasis omitted).]

Further, Jackson concluded, “MCL 769.1l inherently calculates a prisoner’s general ability to
pay and, in effect, creates a statutory presumption of nonindigency.” Id. at 295. An “imprisoned
defendant bears a heavy burden of establishing . . . extraordinary financial circumstances’
sufficient to overcome this presumption. 1d. at 296.

On April 25, 2008, the court ordered enforcement of the fee imposition, which included
attorney fees:

2. For payment toward the obligation, the Department of Corrections shall collect
50% of all funds received by the defendant over $50.00 each month.

3. If the amount withheld at any one time is $100.00 or less, the Department of
Corrections shall continue collecting funds from the defendant’s prisoner account
until the sum of the amounts collected exceeds $100.00, at which time the
Department of Corrections shall remit that amount to thiscourt . . . .

Although defendant filed an affidavit of indigency along with his request for an appointed
appellate attorney, he has not contested his ability to pay the imposed fees. Thus, we resolve this
issue as did Jackson:

In this case, the tria court did not err by imposing the fee for his court-
appointed attorney without conducting an ability-to-pay analysis. Further, it did
not err by issuing the remittance order under MCL 769.1l because defendant is
presumed to be nonindigent if his prisoner account is only reduced by 50 percent
of the amount over $50. However, if he contests his ability to pay that amount, he
may ask thetrial court to amend or revoke the remittance order, at which point the
trial court must decide whether defendant’s claim of extraordinary financial
circumstances rebuts the statutory presumption of his nonindigency. [Id. at 298-
299.]

We affirm defendant’s convictions, vacate his sentence, and remand this matter to the
trial court for resentencing. We do not retain jurisdiction.

/s/ Joel P. Hoekstra
/9 Richard A. Bandstra
/s/ Deborah A. Servitto



