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PER CURIAM.

Defendant Delandrick Clark appeals as of right his jury convictions of two counts of first-
degree felony murder,® two counts of assault with intent to rob while armed,? carrying a
concealed weapon (“CCW"),? being a felon in possession of a firearm,* and possession of a
firearm during the commission of a felony.> The trial court sentenced Clark as a habitual
offender, fourth offense® to concurrent prison terms of life imprisonment for each murder
conviction, 792 months to 100 years imprisonment for each assault with intent to rob
conviction, and 120 to 240 months imprisonment each for the felon in possession and CCW
convictions. The trial court also sentenced Clark to a two-year term of imprisonment for the
felony-firearm conviction, to be served consecutive to all sentences except the CCW sentence.
We affirm Clark’ s convictions, but remand for resentencing.

|. Basic Facts And Procedural History

Clark’s convictions arise from the shooting deaths of Tyrus Branch and Tracie Sanders.
At trial, Jaquais Wilson and Jeffery Kirkland both testified that they werein a car with Clark and
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codefendant Dean Thomas when the four of them saw a parked Cadillac with two occupants.
According to Wilson and Kirkland, Clark and Dean Thomas decided to rob the occupants of the
Cadillac. Clark obtained a .380 caliber gun from Wilson, and then he and Dean Thomas |eft the
car to commit the robbery. Kirkland and Wilson decided not to participate, so they left the area.

Several shots were fired into the Cadillac, and Branch and Sanders were both killed. The
police recovered spent shell casings from both a .380 caliber firearm and a nine-millimeter
firearm at the scene. Witness Adrian Thomas testified that Clark told him after the offense that
he and Dean Thomas had “tried to rob a guy,” that Clark had a .380 caliber firearm that he fired
during the offense, and that Clark had killed Branch and Sanders. Clark also gave a statement to
the police in which he admitted his involvement in the offense.

II. Prosecutoria Misconduct
A. Standard Of Review

Clark argues that the prosecutor improperly vouched for the credibility of Kirkland,
Wilson, and Adrian Thomas at trial, and that the prosecutor’s conduct denied him a fair trial.
Clark did not object to the prosecutor’s conduct at trial, however. Therefore, we will only
review Clark’s claimsfor plain error.’

B. Analysis

A prosecutor may not vouch for the credibility of a withess by suggesting that she has
some special knowledge that awitnessiis testifying truthfully.2 But a prosecutor may argue from
the facts that the defendant or another witness is worthy or not worthy of belief.’

This case is distinguishable from the cases cited by Clark: People v Smith,"® People v
Erb,** and People v Humphreys.*> Unlike those cases, the challenged conduct here did not
involve unsupported assurances by the prosecutor or the police that witnesses or evidence was
reliable; nor did the prosecutor suggest that she had some special knowledge, not presented at
trial, that the witnesses were truthful or that Clark was guilty. Rather, the challenged comments
here were made in reference to the evidence at trial. In particular, the prosecutor’s
characterization of Wilson as the “least culpable’ person involved was not based on some
unspecified personal knowledge, as opposed to the objective evidence. Further, it was not plain
error for the prosecutor to elicit Officer Angus's explanation for why Kirkland was not charged,
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given that Clark had previously suggested, in his cross-examination of Kirkland, that Kirkland
was not charged only because he agreed to testify against Clark. The prosecutor had a right to
respond to that testimony by eliciting testimony from Officer Angus that Kirkland was not
charged because the police investigation did not reveal evidence that he was involved in the
crime. Officer Angus's explanation was based on facts in evidence at trial, not on some
unspecified personal belief. Thus, there was no error.

To the extent that it was improper for the prosecutor to elicit from Officer Angus that
Wilson later told “the truth,” this isolated occurrence did not affect Clark’s substantial rights.
There was objective evidence to support Wilson's version of the offense, including recovery of
the gunsinvolved in the crime and Clark’s own statement that he used a .380 caliber firearm that
he fired into the car. Further, the trial court later instructed the jury that it was the sole judge of
credibility, that it was to decide the case on the basis of the evidence at trial, and that the
lawyers questions, remarks, and statements were not evidence. These instructions were
sufficient to protect Clark’s substantial rights.*®

Moreover, the prosecutor's statements in closing argument that the prosecution’s
witnesses were credible were based on the evidence at trial and, therefore, were not improper.

[11. Effective Assistance of Counsel
A. Standard Of Review

Clark argues that his defense counsel was ineffective for failing to request the cautionary
instruction regarding accomplice testimony.'* Because Clark did not raise an ineffective
assistance of counsel claim in amotion for a new trial or request for an evidentiary hearing, our
review of thisissueis limited to mistakes apparent from the record.™

B. Analysis

To establish ineffective assistance of counsel, the burden is on Clark to show that counsel
made an error so serious that counsel was not functioning as the “counsel” guaranteed by the
Sixth Amendment, and that the deficient performance so prejudiced the defense as to deprive
Clark of afair trial.*®

Although we agree that a CJI2d 5.6 instruction would have been appropriate in this case,
we conclude that Clark was not prejudiced by the absence of the instruction. The instruction
would have advised the jury to view an accomplice’s testimony with caution, and to consider
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whether it may have been motivated by any promises or consideration the accomplice may have
received, or whether the testimony may have been influenced because of the accomplice's own
interests or biases. Apart from CJl2d 5.6, the trial court instructed the jury that when evaluating
the credibility of witness testimony generaly, it should consider whether the witness had a
personal interest in the outcome of the case, whether any promises had been made that could
affect the testimony, and whether the witness had any special reason to tell the truth or a special
reason to tell alie. Thetria court’sinstruction covered the basic points mentioned in CJi2d 5.6
and sufficiently advised the jury of the salient factors it should consider when evaluating the
witnesses' testimony. Therefore, Clark has not established the requisite prejudice to prevail on a
claim of ineffective assistance of counsd.

IV. Prior Consistent Statements
A. Standard Of Review

At tria, the prosecutor introduced Wilson's prior police statements implicating Clark in
the offense, which were consistent with Wilson’s trial testimony. Clark argues that reversal is
required because Wilson's prior statements were inadmissible hearsay under MRE 801(c).
Because Clark did not object to the challenged testimony at trial, this issue is unpreserved.
Unpreserved claims of evidentiary error are reviewed for plain error affecting substantial
rights.'” Clark also argues that defense counsel was ineffective for failing to object to Wilson's
prior statements. Our review of this argument is limited to mistakes apparent from the record.™®

B. Analysis

We disagree with the prosecutor’s position that the prior statements were admissible
under MRE 801(d)(1)(B). That rule of evidence provides that a statement is not hearsay if the
declarant is subject to cross-examination concerning the statement and the statement is
“consistent with the declarant’s testimony and is offered to rebut an express or implied charge
against the declarant of recent fabrication or improper influence or motive.” Prior consistent
statements have “limited admissibility to support the credibility of a witness who has allegedly
been influenced to show that the witness told the same story before the influence was brought to
bear or to rebut evidence that a prior inconsistent statement was made.”*® Statements made after
the motive for fabrication arose are not admissible under the hearsay exception in MRE
801(d)(1)(B).” In this case, none of Wilson's prior consistent statements were made until after
he was charged with murder, the event that gave rise to a possible motive for him to fabricate his
testimony. Nevertheless, admission of the statements did not affect Clark’ s substantial rights.
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Further, Clark has not overcome the presumption that defense counsel did not object to
the statements as a matter of trial strategy. The defense position at trial was that Wilson
fabricated his testimony implicating Clark in the offense in exchange for leniency against
himself. The evidence that Wilson gave a prior statement, consistent with his tria testimony,
only after he was promised leniency and the prosecution agreed not to prosecute him as an adult,
tended to support the defense theory that Wilson's trial testimony was not credible because it
was influenced by improper considerations. Therefore, Clark has not established that the
evidence affected his substantial rights or that defense counsel was ineffective for not objecting
to the evidence.

V. Cumulative Error

Clark argues that the cumulative effect of the many errors in this case deprived him of a
fair trial. Although one error in a case may not necessarily provide a basis for reversa, it is
possible that the cumulative effect of a number of minor errors may add up to error requiring
reversa.? In making this determination, only actual errors are aggregated to determine their
cumulative effect.?

As discussed previously, any errors that did occur were not prejudicial. The prosecutor’s
statements and questioning were based on the evidence and, therefore, were not improper.
Although a cautionary instruction regarding accomplice testimony would have been appropriate,
the substance of that instruction was covered by the trial court’s remaining jury instructions.
And athough Wilson's prior consistent statements did not qualify for admission under MRE
801(d)(1)(b), they tended to underscore the defense theory that Wilson's trial testimony should
be rgjected as noncredible. Thus, the cumulative effect of the alleged errors did not deny Clark a
fair trial.

VI. Sentencing

Plaintiff concedes that Clark is entitled to be resentenced because he was improperly
sentenced as a fourth habitual offender, given that his habitual offender status was improperly
based on a conviction for an offense that occurred after the offense of which he was convicted in
this case. The subsequent conviction could not be used for enhancement under MCL 769.12.
Accordingly, we vacate Clark’s sentences and remand this case for Clark to be resentenced as a
third habitual offender. Further, as plaintiff also concedes, because the first-degree murder
charge was the only listed underlying felony for the felony-firearm charge in the information,
Clark’s felony-firearm sentence can be consecutive only to his sentences for the murder
convictions.?®
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We affirm Clark’s convictions, but we vacate his sentences and remand the case for the
trial court to resentence Clark in accordance with this opinion. We do not retain jurisdiction.
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