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PER CURIAM.

Lynne Lane (Lane)* challenges the trial court’s grant of summary disposition in favor of
Drubin’s Lawn Care & Painting (Drubin) in this action arising from a slip and fall in the parking
lot of a store owned by Fairway Sales Company, Inc. (Fairway). Specifically, Lane contends
that Drubin’s negligent performance of snow removal under its contract with Fairway resulted in
the creation of anew hazard that caused Lane'sinjuries. We affirm.?

Lane fell on a snow-covered drain located in the parking lot of Fairway and incurred
serious injuries. Drubin maintained an oral contract with Fairway to plow snow in the parking
lot when accumulations exceeded one inch. Drubin plowed the lot on December 16 and 17,
2007. Lane fell in the lot on December 18, 2007. Reportedly, there had been no new snowfall
since the last day Drubin had plowed the parking lot. Drubin acknowledged that when plowing
the lot it would straddle the area of the drain, which was situated below the lot’s surface. Lane
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contended that Drubin created a new hazard when plowing by covering the drain with snow and
masking the depression; making it indiscernible. Lane alleged that Drubin owed her a duty that
was separate and distinct from its contract with Fairway. The trial court granted summary
disposition in favor of Drubin, holding it did not owe a duty to Lane.

This Court reviews a trial court’s decision whether to grant summary disposition de
novo.® Whether a defendant owes a duty of care to a plaintiff comprises a question of law that is
also reviewed de novo.*

To establish a claim of negligence a party must prove four elements. duty, breach of that
duty, causation and damages.®> In any negligence action, the initia question to be addressed is
whether the plaintiff was owed a duty by the defendant. “It is axiomatic that there can be no tort
liability unless defendants owed a duty to plaintiff.”® As clarified by our Supreme Court in this
type of negligence action, “the threshold question is whether the defendant owed a duty to the
plaintiff that is separate and distinct from the defendant’ s contractual obligations.”” Specifically,
a subcontractor breaches a duty that is “ separate and distinct” from the contract when it creates a
“new hazard” that it should have anticipated would pose a dangerous condition to third persons.®
“If no independent duty exists, no tort action based on a contract will lie.”®

Contrary to Lane's assertions, our Supreme Court has consistently ruled in a manner that
serves to limit the concept of the creation of a new hazard and reaffirming its holding in Fultz'°
Specificaly, our Supreme Court has refused to find the creation of a “new hazard” where the
actions of a defendant were within the course of performance of its contract. In this instance, at
its most elemental level, Lane's contention is that Drubin negligently performed his contractual
duties to Fairway. Based on Lane's own premise, the hazard purportedly created by Drubin
could not comprise a*“new hazard” because Drubin’s actions were consistent with its contractual
obligations to Fairway and did not present any unique risk not contemplated by the contract.
Because Lane has not established that Drubin owed her a duty that was separate and distinct
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from the contractual agreement with Fairway and has failed to demonstrate that Drubin created a
new hazard, the grant of summary disposition was proper.

Affirmed.
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