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M. J. KELLY, P.J. (dissenting). 

 Because I conclude that plaintiff Kenneth Miller presented evidence that would permit a 
reasonable jury to find that the elevated drain tile was not the type of hazard that an average 
person of ordinary intelligence would discover upon casual inspection, I would reverse the trial 
court’s determination to the contrary and, therefore, respectfully dissent.  I believe that this case 
illustrates the error that too often occurs when a court is presented with the collision between the 
standards we are to apply in assessing whether a duty exists, which at times may be determined 
as a matter of law, and the standards applicable to a motion brought under MCR 2.116(C)(10).  
On the basis of this record, that conflict should be resolved in favor of finding a genuine issue of 
material fact.  As such, I conclude that the trial court erred when it granted summary disposition 
in favor of defendant S. M. Hong Associates, Inc.1 

 
                                                 
1 For ease of reference, I shall refer to defendant S. M. Hong Associates, Inc. as Pro-Clean, the 
name under which it does business. 
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 Typically, whether a defendant had a duty cognizable at law is a question of law to be 
decided by the courts.  See Riddle v McLouth Steel Products Corp, 440 Mich 85, 95; 485 NW2d 
676 (1992).  And, because the open and obvious doctrine is intimately connected to the premises 
possessor’s duty, whether a dangerous condition is open and obvious will normally be a question 
of law.  See Lugo v Ameritech Corp, Inc, 464 Mich 512, 516; 629 NW2d 384 (2001).  As such, if 
“an average user with ordinary intelligence” would have discovered “the danger and the risk 
presented” by the condition at issue “upon casual inspection”, then the danger is open and 
obvious and the premises possessor has no duty to warn about or rectify the hazard.  Novotney v 
Burger King Corp., 198 Mich App 470, 473-475; 499 NW2d 379 (1993), adopting the standard 
from Glittenberg v Doughboy Recreational Industries (On Rehearing), 441 Mich 379, 395-396; 
491 NW2d 208 (1992).  However, where there are factual disputes, which, depending on their 
resolution, may give rise to a duty, those facts must be resolved by a jury.  Bertrand v Alan Ford, 
Inc, 449 Mich 606, 617; 537 NW2d 185 (1995). 

 In Bonin v Gralewicz, 378 Mich 521, 526-527; 146 NW2d 647 (1966), our Supreme 
Court explained the distinction between the role of the jury and the role of the trial court when 
determining whether a defendant had a duty: 

Usually, in negligence cases, whether a duty is owed by the defendant to the 
plaintiff does not require resolution of fact issues.  However, in some cases, as in 
this one, fact issues arise.  When they do, they must be submitted to the jury, our 
traditional finders of fact, for ultimate resolution and they must be accompanied 
by an appropriate conditional instruction regarding defendant’s duty, conditioned 
upon the jury’s resolution of the fact dispute. 

 Where the facts necessary to make a determination regarding the duty owed by a 
defendant to a plaintiff are not disputed, it is the trial court’s responsibility to decide the legal 
import of those facts.  However, if there are disputed facts, which, depending on how those facts 
are resolved, could alter the determination that the defendant owed a duty to the plaintiff, those 
facts must be submitted to the jury with an appropriate instruction.  Id.  Accordingly, in a 
premises liability case, if there are factual questions that implicate whether a dangerous condition 
is open and obvious, or has special aspects that make it unreasonably dangerous notwithstanding 
its open and obvious character, the jury must resolve those disputes.  See Bertrand, 449 Mich at 
617 (“If the proofs create a question of fact that the risk of harm was unreasonable, the existence 
of duty as well as breach become questions for the jury to decide.”); Slaughter v Blarney Castle 
Oil Co., 281 Mich App 474, 484; 760 NW2d 287 (2008) (concluding that there were questions of 
fact as to whether the ice was open and obvious). 

 A motion for summary disposition under MCR 2.116(C)(10) tests the factual sufficiency 
of the complaint.  Maiden v Rozwood, 461 Mich 109, 120; 597 NW2d 817 (1999).  And, in 
evaluating such a motion, the trial court may not assess credibility or determine the facts.  
Skinner v Square D Co, 445 Mich 153, 161; 516 NW2d 475 (1994).  Rather, it must consider the 
parties’ affidavits, pleadings, depositions, admission, and other evidence in the light most 
favorable to the non-moving party.  Maiden, 461 Mich at 120.  Only when the evidence fails to 
establish a genuine issue regarding any material fact should the trial court grant the motion.  Id.  
There is a genuine issue of material fact when, giving the benefit of reasonable doubt to the 
nonmoving party, the record leaves open an issue upon which reasonable minds might differ.  
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West v Gen Motors Corp, 469 Mich 177, 183; 665 NW2d 468 (2003).  Stated another way, a trial 
court properly grants summary disposition when it appears that, even when viewing the evidence 
in the light most favorable to the nonmoving party, no reasonable jury could find for the 
nonmoving party.  See Bertrand, 449 Mich at 623 (stating that the “plaintiff did not allege a jury 
submissible claim for liability based on a failure to warn theory because no reasonable juror 
would disagree that the danger of falling was open and obvious.”). 

 Here, Miller patronized Pro-Clean’s business for the first time in February 2008 to do his 
laundry.  At his deposition, he testified that he carried a basket of laundry over to a vending 
machine in the Laundromat, purchased a beverage, and then began walking back to a washing 
machine.  On the way back, he tripped over a drain cover that was not flush with the floor and 
“fell hard.”  Although he testified that he was carrying a basket when he tripped, at no point did 
he testify that he did not see the drain cover because he was carrying the laundry basket.  While 
one might infer from his testimony that the laundry basket obscured his view of the floor, there 
simply is no testimony to establish that this was the case.  Indeed, Miller testified that he did not 
see the drain cover at any point before he tripped.  He explained: “It wasn’t like I was on the 
ground looking trying to see what I could trip over or anything.”  Taking this testimony in the 
light most favorable to him, which we must, the testimony permits an inference that he would 
not, and could not, have noticed the hazard without getting “on the ground.” 

 Just as we are not to assess credibility or determine the facts in a motion for summary 
disposition under MCR 2.116(C)(10), neither are we to make inferences in favor of the moving 
party.  Skinner, 445 Mich at 161.  Instead, we must consider the evidence in a light most 
favorable to the non-moving party—Miller.  It was up to the lawyers at the deposition to flesh 
out whether his view was obscured by the basket, not for the reviewing court to divine this fact 
from inferences in the testimony, especially in favor of the moving party.2 

 
                                                 
2 The majority makes such an inference by noting that Miller was carrying a laundry basket at 
hip level (a fact Sydney Kreklau denies) and later indicating that he testified that he “would 
have” been able to see the cover.  Indeed, the majority even cites Miller’s testimony that he 
could “see the cover” when standing and looking down at it.  But, as I explain, there is no 
disagreement whatsoever that the “drain cover” is plainly visible—even open and obvious.  The 
dispute is whether “its danger” (not being flush with the floor and thus a trip hazard) is open and 
obvious.  Moreover, even if Miller had identified the danger of the cover in a photograph, this 
does not necessarily establish that the condition was discoverable upon casual inspection.  
Certainly, after his trip and fall, Miller noticed the condition, as he was on the ground and could 
then more readily identify it after knowing of its existence.  This is similar to a person who slips 
on black ice (a condition that, though not literally invisible, is very difficult to see).  Once the 
person falls and knows the black ice is there, it can be more easily identified.  In neither case, 
however, does it necessarily follow that an average person of ordinary intelligence would have 
seen the danger upon casual inspection. 
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 Few other witnesses were deposed.  However, Pro-Clean’s employee, Teresa Edwards, 
who had worked at the Laundromat for nine years and additionally had the duty of sweeping and 
mopping the floors, testified that she had never noticed that the drain cover was not level with 
the floor and, had she noticed it, she would have reported it to the manager.  In interrogatory 
responses, Pro-Clean stated that Edwards’ duties also included inspecting the premises.  Another 
customer, Sydney Kreklau, testified at her deposition that she saw Miller trip and fall: he tripped 
“where the sewer thing was and as far as I can figure out his toes hit the thing and he just went 
flat on his stomach” with “both arms out. . . .”  She stated that other people had also tripped and 
stumbled over the drain in the twenty years she had been going to the business.  Following 
Miller’s fall, her adult daughter, Karen Kreklau, went to speak with the manager, but he just 
“laughed and went the other way. And he sent the girl to go mop up the pop.”  Both of these 
witnesses, however, testified that they had noticed that the drain cover was raised above the 
ground. 

 Sometime after Miller’s fall, he returned to the Laundromat and took a series of 
photographs.  Ten of those photographs were produced in discovery and attached to the motion 
for summary disposition.  All the photos were taken from the same direction; they do not cover 
every possible angle of approach.  Hence, the trial court was mistaken when it asserted that the 
photographs show that the drain cover was “noticeably raised” from any angle.  In addition, the 
only photographs that clearly show that the drain cover rose above the level of the floor were 
taken from what appears to be just inches above the floor, which is not from the perspective of 
an average user walking along and casually inspecting the premises.  The photographer also did 
not photograph the drain cover with a ruler that would provide an objective measure of the drain 
cover’s elevation above the floor.  Similarly, the photographer did not place some well-known 
object in the frame that would give the viewer some perspective as to how noticeable the trip 
hazard might have been.  Miller presented two additional photos that provided some perspective: 
the photos show that the drain cover was relatively small in diameter and in close proximity to a 
manhole cover and a laundry machine.  The drain cover’s proximity to the manhole cover and 
machine might have some effect on an average user’s ability to notice the raised character of the 
drain cover.  In those two photos, the drain cover’s edge has also been covered with duct tape 
which was placed on the drain after the incident, which provides some contrast and suggests that 
the drain cover’s protrusion from the floor’s surface was subtle enough that it would not be 
noticed without the contrast. 

 Importantly, however, there is no testimony from any witness that these photographs 
accurately depict the condition as it existed and—even more importantly—that it depicts the 
protrusion from the angle that an average person of ordinary intelligence would have had at the 
time of Miller’s fall.  Nevertheless, the majority states that a photo taken from eye-level 
“illustrates that a person looking down at the floor while walking would have seen that the drain 
cover was elevated.”  I disagree.  The majority also states that “the parties do not contest that 
which is depicted in the photographs” and that “the photographs accurately depict the condition.”  
But they don’t.  And the parties do not agree that they do; there is no such agreement in the 
record.  The fact that a person lays a camera on the floor to take a photograph so that the viewer 
can actually see the hazard does not mean that the hazard can be seen by an average person of 
ordinary intelligence at eye level while walking. 
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 It appears as though the trial court and, presumably, the majority, followed defense 
counsel’s charge at the summary disposition hearing: “I think, your Honor, as this Court’s well 
aware, it’s an objective standard; you look at the picture, you make the determination.”  As 
explained below, a court cannot make this determination in every case in which a photograph is 
produced. 

 It is also apparent from the trial court’s discussion of the evidence at the hearing that it 
gave dispositive weight to these photographs in making its determination that there was no 
question of fact that the drain cover constituted an open and obvious danger.  It explained that 
the photos showed an obvious “contrast between the color of the drain cover and the color of the 
floor” and showed that the “cover is noticeably raised above the surrounding floor when looking 
at it from any angle except when looking down from directly above.”  Although the photos 
clearly demonstrate that the drain cover was obvious in the sense that an average user of 
ordinary intelligence would see it on casual inspection, it must be remembered that the fact that 
the drain cover is itself easy to see does not necessarily render its danger open and obvious—the 
test is whether an average user of ordinary intelligence would discover the specific danger or risk 
posed by the condition on casual inspection.  Glittenberg, 441 Mich at 394; Novotney, 198 Mich 
App at 473-475; 2 Restatement Torts, 2d, § 343A, comment 1(b), p 219.  Here, the dangerous 
characteristic was that the drain cover protruded above the level of the floor and created a risk 
that one might trip and fall over it.  The relevant inquiry then is not merely whether an average 
user of ordinary intelligence would notice the drain cover on casual inspection, but whether an 
average user of ordinary intelligence would notice that the drain cover rose above the surface of 
the floor. 

 Examining these photos in context, a finder-of-fact might reasonably conclude that the 
drain cover’s protrusion from the floor was sufficiently noticeable that an average user of 
ordinary intelligence would notice it on casual inspection.  But a reasonable finder-of-fact also 
might conclude that the photos establish that the hazard posed by the drain cover was not 
sufficiently obvious that an average user would notice it on casual inspection.  This is especially 
true given the inherent limitations that are plainly evident with these photos.  Thus, considering 
the photos as a whole, and making every reasonable inference in Miller’s favor, a reasonable 
juror might find that the hazard presented by the drain cover was not so obvious that an average 
user of ordinary intelligence would discover it on casual inspection.  Novotney, 198 Mich App at 
473-475.  Accordingly, the trial court erred to the extent that it concluded, on the basis of the 
photos alone, that Miller’s case should be dismissed because the drain cover was an open and 
obvious hazard.3 

 
                                                 
3 As can be seen from the facts of this case, while photographs can be extremely helpful 
evidence, the reviewing court must be careful not to accord them greater weight than other 
evidence.  A photographer can deliberately or inadvertently photograph the condition in a way 
that presents a distorted view that varies widely from that experienced by an average user of the 
premises.  Indeed, even something as simple as the use of a camera’s flash mechanism can 
radically alter the appearance of the condition by artificially illuminating it in a way that does not 
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 Miller testified that he did not notice it and he suggested that he would have had to have 
been on hands and knees to discover the hazard.  Likewise, Edwards testified that she had been 
sweeping the floors for nine years and never noticed the hazard.  And Edwards’ testimony that 
she had not discovered the hazard after nine years of inspecting the premises—if believed—
strongly suggests that the raised character of the drain cover was not the kind of hazard that an 
average user of ordinary intelligence would discover on casual inspection.4  Consequently, there 
was testimony that—in addition to the photos—established a question of fact about the nature 
and character of the hazard posed by the drain cover that had to be resolved by a jury.  Skinner, 
445 Mich at 161-162. 

 The trial court erred when it failed to consider the inferences that might be made from the 
photos that favored Miller’s position and failed to consider the testimony that permitted an 
inference that the drain cover’s dangerous character was not so pronounced that an average user 
of ordinary intelligence would have discovered it on casual inspection.  The trial court 
inappropriately gave greater weight to the photographic evidence than the witness testimony and 
concluded that—despite their inherent limitations—the photos definitively established that the 
drain cover presented an open and obvious danger.  The majority, I believe, makes the same 
error.  When the evidence is considered as a whole and in the light most favorable to Miller, 
there is a question of fact as to whether an average user of ordinary intelligence would discover 
the danger and risk presented by the drain cover on casual inspection.5  Consequently, I conclude 
that the trial court erred when it granted summary disposition in favor of Pro-Clean and would 
reverse and remand for further proceedings. 

 

/s/ Michael J. Kelly 

 
accurately reflect ordinary perception—and, in particular, the way the condition might have 
appeared at the time of the injury. 
4 In stark contrast to Miller’s duty to make casual inspection, under premises liability law, Pro-
Clean had an affirmative duty to inspect its premises for hazardous conditions.  See Stitt, 462 
Mich at 597.  Thus, Edward’s testimony is particularly relevant because she was apparently the 
only employee who regularly inspected the premises. 
5 This is not to say that Pro-Clean could not have built a record that would warrant the grant of 
summary disposition.  Had Pro-Clean presented photographs that clearly depict the hazard from 
the perspective of an average user and in a way that showed the hazard’s obvious character such 
that no reasonable jury could find that an average user of ordinary intelligence would not have 
noticed it on casual inspection, then Pro-Clean would be entitled to summary disposition.  But 
Pro-Clean has not met that burden. 


