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Before:  SERVITTO, P.J., and CAVANAGH and FORT HOOD, JJ. 
 
PER CURIAM. 

 Plaintiff appeals as of right the probate court order disallowing the claims for unpaid rent 
by granting summary disposition in favor of defendant.1  We affirm. 

 This case arises from plaintiff’s rental of a condominium to the decedent and his wife, 
plaintiff’s mother.  The couple paid the mortgage payment directly to the mortgage holder.  After 
plaintiff’s mother died, the decedent continued to live in the residence and pay the mortgage.  
After the mortgage was paid off, the decedent paid the association fees.  Several months after the 
decedent passed, plaintiff raised a claim for unpaid back rent with the estate.  Defendant, as the 
personal representative of the estate, disallowed the claim.  Consequently, plaintiff filed a 
complaint in probate court alleging breach of contract, promissory estoppel, and quantum meruit. 
Specifically, plaintiff asserted that he did not charge the couple full rental value during the 
decedent’s lifetime because of the promise that the outstanding balance would be paid via a 
provision in the decedent’s will.   

  Defendant filed a motion for summary disposition of the complaint, asserting that the 
contract was unenforceable because it did not comply with the statute of frauds and that plaintiff 

 
                                                 
1 A second motion for summary disposition addressed rent and storage fees incurred after the 
decedent’s death.  This second motion for summary disposition is not at issue in this appeal.   
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could not present clear and convincing admissible evidence to support the remaining claims.  
Plaintiff opposed the dispositive motion.  At the hearing regarding the motion for summary 
disposition, the probate court held that the case was governed by MCL 700.2514 of the Estates 
and Protected Individuals Code (EPIC), MCL 700.1101 et seq, which required a writing to be 
enforceable.  Accordingly, the probate court granted defendant’s motion for summary disposition 
of the complaint for back rent.   

 The lower court’s decision regarding a motion for summary disposition is reviewed de 
novo with the evidence examined in the light most favorable to the nonmoving party.  In re 
Egbert R Smith Trust, 480 Mich 19, 23-24; 745 NW2d 754 (2008).  Issues involving statutory 
interpretation present questions of law reviewed de novo.  Klooster v City of Charlevoix, 488 
Mich 289, 295-296; 795 NW2d 578 (2011).  “The primary goal of statutory interpretation is to 
give effect to the intent of the Legislature.”  Briggs Tax Serv, LLC v Detroit Pub Sch, 485 Mich 
69, 76; 780 NW2d 753 (2010).  To determine the legislative intent, the court must first examine 
the statute’s plain language.  Klooster, 488 Mich at 296.  If the language of the statute is clear 
and unambiguous, it is presumed that the Legislature intended the meaning plainly expressed in 
the statute.  Briggs, 485 Mich at 76. 

 It is the duty of the courts to execute the intent of the testator regarding the distribution of 
the estate, particularly where the intent has been expressed in the lawful provisions of a will.  In 
re Howlett’s Estate, 275 Mich 596, 600-601; 267 NW 743 (1936).  The intent of the testator is to 
be determined from the four corners of the will.  Id. at 601.  Actions seeking to enforce an 
obligation against an estate are scrutinized closely and viewed with great caution.  Teason v 
Miles, 368 Mich 414, 416-418; 118 NW2d 475 (1962).  The individual seeking specific 
performance of a contract to leave property pursuant to a will bears the burden of proving the 
contract.  In re McKim Estate, 238 Mich App 453, 456; 606 NW2d 30 (1999).  This individual 
must prove “an actual express agreement and not a mere unexecuted intention.”  Id.  To obtain 
specific performance, the claimant must present clear and convincing evidence for enforcement 
to occur.  King v First Mich Bank & Trust Co, 11 Mich App 144, 146; 160 NW2d 721 (1968).  
When the parties are related, there is a presumption that services provided during the decedent’s 
lifetime were rendered gratuitously.  Id.  “[T]he faithful rendering of services . . . over a period 
of years raises an inference of obligation.”  Id.    

 First, plaintiff contends that the probate court erred in sua sponte raising the issue of the 
application of MCL 700.2514.  We disagree.  The submission of the issues by the parties to the 
probate court as a standard breach of contract action is not controlling.  Stipulations of law are 
not binding on a court.  People v Metamora Water Serv, Inc, 276 Mich App 376, 385; 741 NW2d 
61 (2007).  Furthermore, the court is presumed to know the applicable law.  People v Lanzo 
Constr Co, 272 Mich App 470, 484-485; 726 NW2d 746 (2006).  Accordingly, the probate court 
was entitled to raise and address the appropriate statute. 

 Next, plaintiff contends that the trial court erred in applying MCL 700.2514 to the present 
case when a standard breach of contract dispute was at issue, not a contract to make a will.  We 
disagree.  A party’s choice of labels for a cause of action is not dispositive.  This Court is not 
bound by a party’s choice of label because to do so would exalt form over substance.  Norris v 
City of Lincoln Park Police Officers, 292 Mich App 574, 582; 808 NW2d 578 (2011).  “A party 
cannot avoid the dismissal of a cause of action through artful pleading.”  Id.  An exercise in 
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semantics does not prevent the grant of summary disposition.  Camden v Kaufman, 240 Mich 
App 389, 397; 613 NW2d 335 (2000).  In the probate court, plaintiff asserted that this situation 
did not involve a contract for an inheritance, but rather was a contract to reimburse plaintiff from 
an inheritance.  “[An] alleged oral agreement is properly characterized as an agreement to make 
a will or devise, because the terms come due after the promisor’s death.”  McKim Estate, 238 
Mich App at 457.  Here, plaintiff alleged that he was to receive payment for back rent after the 
decedent’s death.  Therefore, this transaction is appropriately classified as an agreement to make 
a will or devise.  Id.  Accordingly, plaintiff’s characterization is without merit.   

 Before legislative action, an oral agreement to make a will or devise could be established 
without a writing provided there were sufficient proofs to establish the oral agreement.  See 
McDaniels v Schroeder, 9 Mich App 444, 451-452; 157 NW2d 491 (1968).  However, in 1978, 
Michigan’s Probate Code was amended to provide that the “only” way to prove the existence of 
a contract to make a will or devise was to comply with the writing requirements of MCL 
700.140, now repealed.  McKim Estate, 238 Mich App at 455-456.  MCL 700.140 of the Probate 
Code was replaced in EPIC by MCL 700.2514, but retained the language of MCL 700.140 
without substantive changes.  Id. at 456 n 1.  MCL 700.2514 governs contracts to make or not 
revoke a will or devise and provides: 

 (1) If executed after July 1, 1979, a contract to make a will or devise, not 
to revoke a will or devise, or to die intestate may be established only by 1 or 
more of the following:   

 (a) Provisions of a will stating material provisions of the contract. 

 (b) An express reference in a will to a contract and extrinsic evidence 
proving the terms of the contract. 

 (c) A writing signed by the decedent evidencing the contract. 

 (2) The execution of a joint will or mutual wills does not create a 
presumption of a contract not to revoke the will or wills. 

The plain language of MCL 700.140, now MCL 700.2514, “evidences the Legislature’s intent to 
bar agreements to make a will or devise absent a writing.”  McKim Estate, 238 Mich App at 459.  
Exceptions to the writing requirement are not permitted because they would “reintroduce the 
uncertainties and litigation that the statute was designed to eliminate.”  Id. at 460.  The 
enforcement of an oral contract to make a will or devise is disfavored because at the time of 
administration one of the parties is deceased and cannot confirm or deny the agreement to enter 
into a contract.  Id.    

 In McKim Estate, the petitioner, a nonrelative, cared for the decedent from 1989 until his 
death in 1997.  In 1993, the petitioner asserted that the decedent agreed that, upon his death, she 
would inherit his home and $100,000 pursuant to the terms of his will.  However, the decedent 
died without a will, leaving three heirs at law.  The petitioner filed a petition for court 
supervision and allowance of her claim.  The probate court ruled that the claim was barred by the 
predecessor to MCL 700.2514, MCL 700.140.  McKim Estate, 238 Mich App at 454-455.   
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 On appeal, this Court affirmed, stating: 

 In the present case, petitioner testified that she and the decedent expressly 
agreed that the decedent would leave her a bequest under the terms of his will in 
exchange for personal services.  This alleged oral agreement is properly 
characterized as an agreement to make a will or devise, because the terms come 
due after the promisor’s death.  Therefore, the alleged agreement falls within the 
purview of subsection 140(1).  However, the decedent died without a will, and 
petitioner neither alleged nor offered a writing signed by the decedent evidencing 
the alleged contract.  Accordingly, petitioner failed to meet her burden of proving 
that an agreement to make a will or devise existed, and the probate court properly 
ruled that petitioner’s claim against the decedent’s estate was barred by 
subsection 140(1).  [McKim Estate, 238 Mich App at 456-457.] 

This Court also rejected petitioner’s attempts to recover by alleging theories of implied contract 
in law and quantum meruit because the couple’s special relationship rendered the services 
gratuitous.  Id. at 460-461.   

 Applying the McKim Estate decision to the present case, we conclude that the probate 
court properly granted defendant’s motion for summary disposition.  Smith Trust, 480 Mich at 
23-24.  The plain language of MCL 700.2514 demonstrates that an agreement to make a will or 
trust must be in writing.  Klooster, 488 Mich at 296.  The legislative purpose underlying the 
writing requirement was to bar agreements to make a will or devise absent a writing.  Briggs, 
485 Mich at 76; McKim Estate, 238 Mich App at 459-461.  Because the terms of plaintiff’s 
purported agreement with the decedent arose after death, this oral agreement is appropriately 
characterized as an agreement to make a will or devise.  McKim Estate, 238 Mich App at 457.  
Therefore, an action for breach of contract cannot be established because it fails to comply with 
the writing requirements of MCL 700.2514.  Furthermore, the claims of promissory estoppel and 
quantum meruit also fail because a special relationship existed between the parties, and 
therefore, the reduction of the rental value is deemed gratuitous.  Id. at 460-461.2     

 Affirmed.  Defendant, as the prevailing party, may tax costs.  MCR 7.219.   

/s/ Deborah A. Servitto 
/s/ Mark J. Cavanagh 
/s/ Karen M. Fort Hood 
 

 
                                                 
2 In light of our conclusion regarding these issues, we need not address plaintiff’s constructive 
trust claim.   


