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PROCEDURAL HISTORY

1. On January 30, 2002, a jury stting before the Harrison County Circuit Court found Antwine

Equdity Graves qguilty of murder. With two prior fdonies on his record, Graves qudified as a habitua

offender. Assuch, the circuit court sentenced Gravesto alife sentence without the possbility of parole.



Graves filed an unsuccessful motion for new trid on February 8, 2002. Aggrieved, Graves gppeds and

rases the following issues

VI.

THE COURT ERRED IN REFUSINGTO GRANTA MISTRIAL FOLLOWINGA JUROR’S
IMPROPER COMMENTS

THE COURT ERRED IN NOT PERMITTING APPELLANT TO CROSS EXAMINE
DARAY BLANDAND WILLIEFAIRLEY CONCERNING THEIRPROBATION STATUS
AND FAVORABLE TREATMENT WHICH THEY RECEIVED IN EXCHANGE FOR
THEIR TESTIMONY .

APPELLANT WASDENIED A FUNDAMENTALLY FAIR TRIAL DUE TO THE TRIAL
JUDGE’'S MISCONDUCT DURING VOIR DIRE.

GRAVESWASDENIED A FAIRTRIAL DUETO THE INEFFECTIVE ASSISTANCE OF
TRIAL COUNSEL.

THE DEFENDANT WASDENIED AFAIRTRIAL BY THE COURT’ SDENIEL [SIC] OF
HISRIGHT TO CONFRONT WITNESSES AGAINST HIM.

THE DEFENDANT WAS NOT ALLOWED TO USE PRIOR INCONSISTENT
STATEMENTS TO IMPEACH WITNESSES.

Finding no error, we afirm.

12.

FACTS

The record reveds the falowing set of events. On January 13, 2001, Graves went to the Blue

Note Lounge in Biloxi, Missssppi. Daray and Marlon Bland aso went to the Blue Note Lounge. The

record does not reveal why, but Gravesand Marlongot into anargument. Certain testimony indicated that

Graves shot a pigtol into the air, though Graves denied that he fired that shot. Regardless, Blue Note

employeestold themto “takeit outside.” Graves|eft the Blue Note and went outside, followed by Marlon,

Marlon's brother Daray, and Shawn Miami Johnson.



113. Gravesand Marlon continued their argument. Therecord reved sdisputed testimony, but theresult
isundisputed. Someone shot Marlonin hisneck. Asaresult, Marlon died outside the Blue Note Lounge
a approximately three o’ clock am.

14. There were certain consstencies in the tria testimony. All witnesses agreed that Marlon and
Graves argued. All witnesses agreed that Marlon and Graves were in close proximity. All witnesses
agreed that Daray stood between Graves and Marlon. Otherwise, there are severad discrepanciesin the
testimony.

5. Daray Bland, Marlon’ sbrother, testified for the prosecution. Daray testified that, while they were
dill ingde the Blue Note, he saw Graves shoot achrome pistol intothe air. Daray dso testified that, when
they were outside, Marlon pushed Graves because Graveshad a pistol inhishand. Further, Daray testified
that Graves caught his baance, then walked up to Marlon and shot him in the neck.

6.  Willie Farley dso tedtified for the prosecution. Fairley testified that he followed Graves, Daray,
and Marlon out of the Blue Note. Fairley, who testifed that he was gpproximately ten to fifteen feet away
from the threemen, sad he could tel they were arguing but he did not know why. Though he did not see
Marlon push Graves, Fairley saw Graves “make a step.” According to Fairley, Graves then reached
around Daray and shot Marlon in the neck. Fairley testified that he saw Graves holding a pistol. Next,
Fairley heard Daray say to Graves, “you shot my brother.”

17. Graves presented a“mistakenidentity” defense. That is, Graves essentidly argued that he wasnot
the shooter. Though he testified in his own defense, he aso presented witnesses who corroborated his
verson of events. While none of those witnesses corroborated Graves s testimony that Shawn “Miami”
Johnson shot Marlon, certain witnesses presented testimony that suggested Graves could not have shot

Marlon.



T18. Rashad Goudy was one such witness. Goudy testified that he heard Daray say Graves shot
Marlon. Goudy aso heard Graves deny that he shot Marlon. Goudy saw Graveswith hishandsupinthe
ar. Additionaly, Goudy did not see a pistal in Graves' s hands. Admittedly, there were gpproximately
eighty people between him and the shooting. Goudy testified that he did not know who shot Marlon.
Moreover, he did not know if Graves actudly shot Marlon.

T9. MissBullard (* Miss’ isher firg name) also tedtified for Graves. Bullard said she heard Graves say,
“I didn’t shoot your brother.” Bullard never saw anyone with a weapon, but she did see Graves sempty
handsin thear. Bullard admitted that she did not know who shot Marlon.

110. LisaAllentedtified for Gravesand corroborated his defensetheory. She saw Marlon push Graves.
WhenMarlonpushed Graves, Graveslifted hishandsin the air and stumbled back a couple of feet. Allen
testified that she saw another man, presumably Shawn Johnson, move “over alittle bit moreinfront of the
guy (Marlon).” At that point, she heard a shot and saw Marlon fal. She daborated that she did not see
Graves shoot anybody, but she heard the gunshot and saw Graves at the sametime. Graveswas sumbling
back to catchhisbaance. She never saw any weapon in his hands, but she aso never saw apistol at all.
11. Kami Williams dso testified for Graves. Williams testified that she heard Graves say that he did
not shoot anyone. Further, Williams tetified thet, at the time of the shot, she thought Graves was fdling.
12. Gravestedtified in his own defense. According to Graves, Marlon tried to punch Graves, but
Marlon had to reach over Daray, so he missed. Gravesaso said that Daray pushed him back at the same
exact timethat Marlon tried to punch Graves. Graves explained that Johnson, one to two feet away from
Marlon, swung a Marlon. Further, Graves tetified that Johnson, having swung at Marlon, made contact

and, at the point of contact, shot Marlon in the neck.



113.  Thus, there are conflicting testimonies regarding the exact moment of the shot. Regardiess, what
happened afterwardsisundisputed. Gravesheard police srensontheway to the Blue Note, so hegot into
his white Cadillac and left the scene before the police arrived. He drove to his grandmother’s house,
parked his car behind her house, and called afriend. That friend picked up Graves and drove Gravesto
his house, about two to three miles from his grandmother’ shouse. According to Graves, heleft the scene
because “the indident had just occurred on Main Street . . . and [he] didn't want to be involved in the
incident . ...” Graves contacted his attorney around 5:30 or 9x am. and explained the events and that
the police were at his grandmother’s house. Because his atorney was going to be in the hospitd for a
week, Graves s attorney advised him to contact him in aweek. Gravestestified that he discovered that
therewasawarrant for hisarrest, but he did not make that discovery until two or three days later. A week
after his initid contact with his attorney, Graves contacted him again. On his attorney’ s advice, Graves
turned himsdlf in on January 22, 2001.
ANALYSS

THE COURT ERRED IN REFUSINGTO GRANTA MISTRIAL FOLLOWINGA JUROR’S
IMPROPER COMMENTS.

914.  During voir dire, venire member Vicki Hancock said, “[m]y husband isaBiloxi police officer. |
don’t have any knowledge of this case, but he has mentioned the defendant on other occasions.” After her
comment, Graves' s counsdl requested to approachthe bench. Graves scounsd requested amigtrid. The
tria judge conducted an in camera hearing on the matter.

115.  Duringthe in-chambers conference, the trid judge found that Vicki’ s statement did not indicate any
bad behavior or good behavior on Graves's part. Regardless, the trid judge offered to give a curative

ingruction, but Graves s attorney declined the trid judge' s offer.



116. On gpped, Graves argues that Vicki’s comment tainted the entire jury pandl. Graves daims the
trid judge erred when he overruled his motion for amidrid. According to Graves, Vicki’s comment led
the jury to bdieve that Graves had a crimina past. Graves concedes that the jury did not know the exact
nature of Graves s crimind past due to Vicki’s comment. Still Graves arguesthat “it is enough that they
weremadeawarethat [ Graves] had committed a crimina act that was notorious or noteworthy enough that
apolice officer came home and discussed it with hiswife”

917. Thoughitisunclear how Graves came to this knowledge, Graves clams “[n]o one present in the
courtroom thought that Juror Hancock was referring to anything other thanacrimina act.” Asfor the fact
that Vicki did not actually st on the jury, Graves responds that “[i]t is of no consequence that Juror
Hancock did not actually serve on the jury because everyone heard her improper comment.”

118. A drcuit court “may declare amidrid if there occurs during the trid, either ingde or outsde the
courtroom, misconduct by the party, the party’ sattorneys, or someone acting at the behest of the party or
the party’ s attorneys, resulting in substantial and irreparable prejudice to the movant’s case” URCCC
3.12. Additionaly, “[u]pon motion of aparty . . . the court may declare a midrid if . . . [t]he trid court
cannot proceed in conformity with law; or . .. [i]t gppears there is no reasonable probability of the jury’s
agreement upon averdict. 1d. Foremost, Ms. Hancock does not seem to fit the criteria of those people
whose acts or comments may cause amidtria, under URCCC 3.12.

119. Precedent also addresses arequest for amidrid. A trid judge may declare amidria only when
the harmdone would render the defendant without hope of recaiving afair trid. Reed v. State, 764 So.2d
511 (17) (Miss. Ct. App. 2000). When a“prgudicidly incompetent matter or misconduct” occurs before
ajury, and the trid judge cannot remove the effect by admonition or ingtruction, the trid judge should

declare a migrid. Davis v. State, 530 So.2d 694, 698 (Miss. 1988). In acrimina case, when the



defense objectsto testimony, and the trid judge sustains that objection and ingtructs the jury to disregard
the offending testimony, the trid judge s remedid acts are “usudly. . .aufficient to remove any prgudicia
effect [of that tesimony] from the minds of the jurors” Id. When a party fails to request such an
indruction, that party is barred from rasing that point on gpped. Carr v. State, 655 So.2d 824, 837
(Miss. 1995) (citing Stringer v. State, 500 So.2d 928, 937 (Miss.1986)).
120. Graves's defense counsd unequivocaly declined the tria judge's offer of a curdtive ingruction.
Inthis circumstance, thereisno error requiring reversal. Buckley v. Sate, 511 So.2d 1354, 1357 (Miss.
1987); Stewart v. State, 466 So.2d 906, 910 (Miss.1985); Clanton v. State, 279 So.2d 599, 602
(Miss.1973); Bridgesv. Sate 841 So.2d 1189 (111) (Miss. Ct. App. 2003).
. THE COURT ERRED IN NOT PERMITTING APPELLANT TO CROSS- EXAMINE
DARAY BLAND AND WILLIEFAIRLEY CONCERNINGTHEIRPROBATION STATUS
AND FAVORABLE TREATMENT WHICH THEY RECEIVED IN EXCHANGE FOR
THEIR TESTIMONY.
721. Inthisissue, Graves clamsthe circuit court erred when it refused to permit imto cross-examine
two witnesses on the subject of favorable treatment or leniency they received in exchange for ther
testimony. Graves sought to question Daray Bland and Willie Fairley about any favorable treatment or
leniency they received for testifying againgt Graves. Thetrid court let Graves proffer Bland and Fairley’s
testimony outside the jury’s presence, but ultimately denied Graves' s request. Graves claims the trid
court’s decision resulted in reversible error.
A. Daay Bland
722. WhenDaray tedtified, he was on probation. Counsd for Graveswanted to cross-examine Daray

regarding Daray’ s probationary status and his underlying conviction. Thecircuit court stated that “ evidence

of acharacter conduct of awitness limitsthe inquiry into whether he has opinion or reputation regarding



his character for truthfulness or untruthfulness’ under M.R.E. 608. Further, the circuit court stated that
“impeachment of evidence of conviction of acrime shdl be admitted if established by a public record or
cross-examinationif the crime was one punishable by death or imprisonment in excess of one year” under
M.R.E. 609. The circuit court, dting Petersonv. State, 518 So.2d 632 (Miss. 1987), noted that it must
weigh the probative vaue of the evidence againgt the evidence s prgudicid effect. At that point, thecircuit
court instructed Graves's attorney, Mr. Albert Necaise, to proffer Daray’s testimony out of the jury’s
presence.
923.  Duringthat proffer, Daray testified that he was on probationfor aggravated assault and that he was
on probationat the time of Marlon’s death. Daray acknowledged that he violated his probation when he
went to the Blue Note and that his probation officer had not filed a petitionto revoke his probation. At that
point, the following exchange between the trid judge and Graves's attorney occurred:

Mr. Necaise:  Judge, | think that’s probative to be able to show - -

The Court: On what point, Mr. Necaise?

Mr. Necaise: It goesto hiscredibility, Judge. | mean, you can impeach somebody on a prior

conviction. | think that I ought to have the right to let the jury know that he was

on probation at the time.

The Court: The fact that he was on probation at the time what doesthat - - on what materia
issue does that assst the jury?

Mr. Necaises Wi, it we could be that maybe- - we could show that he was maybe given some
leniency for not filing a petition because that's - -

The Court: Why don’t you inquire about that? There' sno proof before me at this point that
anyone even discussed that fact.
Mr. Necaise followed the trid judge’ s recommendetion, resulting in the following:

Q. Did you advise [your probation officer] that you were in the Blue Note?



A. Yes, sr. He knows about my brother’s desth. He knowsthat | witnessed it.

O

>

No, sir.

> QO

No, sir.

Q. Okay.

Mr. Necaise:

The Court:

Daay:

The Court:

Daray:
The Court:

Mr. Necaise:

The Court:

Mr. Necaise:

And did he say anything to you about being in the Blue Note?

Okay. Were you suppose to be out at 3:00 in the morning?

Judge, thereason - - Thisisthe samething - - My dient was on probation at the
time. If you look at the probation order it was- - | think didn’t say anything about
being charged with murder. | think it was being in the Blue Note, a place that he
had no right to be at thetime. That’swhat he was origindly revoked on.

Mr. Bland, did [your probation officer] or anyone else from the department of
corrections say to you or indicate to you or do anything that even gave you the
inference, even made you bdieve that if you don’'t come in hereand testify for the
didrict attorney’s office, they were going to file some petition to revoke your
probation? Anybody ever say that to you?

No, gir.

Anyone ever say or indicate they will leave you on probation if you do the right
thing or you go tedtify for the Sate?

No, Sir.
All right.

Judge, it dready showsthat he s violated the terms of his probation arisng out of
the same incident out there, that nothing was done to him.

That may be, Mr. Necaise. But that’s a function of the department of corrections,
and there's no inference or testimony that he was given any leniency promise or
reward or anything elsein exchange for histestimony heretoday. Today it hasto
be probative and hasto have some impeachment vaue to histesimony heretoday,
and there' s been none shown.

Judge, that's what makesit an issue for the jury to determine that.



The Court: Not under Peterson v. Sate It'sanissuethat | have to determine firs whether
the probative vdue outweighs the prgudicid effect. And the prgudicid effectisto
say that he's just another person who was charged with a violent crime, an
aggravated assault and was out there onprobationwhereat 3:00in the morning in
aplace like the Blue Note where folks are violaing their probation and shooting
one another. That is prgudicid to ingnuate that even if it'strue. | sustain the
gaesmoationinlimine. I’'m not going to dlow you - - First of dl, | need to make
that on the record finding that the probative value of admitting the fact that he’ son
probation and was on probation at the time of the incident on the charge of
aggravated assault does not outweigh the prgudicid effect, and that tetimony to
that effect would - - does not assist the juryinany way. Nor isit impeachment as
to the credihility of histestimony in the court’'s opinion. And under the guiddines
of Petersonv. State[518 S0.2d 632 (Miss. 1987)] | find that the prgjudicid effect
doesoutweighit. | will susainthegate smotioninlimine. Y oumay not gointothe
fact that he was convicted and on probation. Y ou have your exception.

B. Willie Farley

724.  Willie Fairley tedtified for the State. At trid, counsd for Graves proffered Fairley regarding prior
convictions and smilar promises or offers of leniency. During that proffer, Farley tedtified that, on March
10, 2001, hepled guiltyto acharge of transfer of a controlled substance. Further, Fairley testified that, as
aresult of his guilty plea, he was placed on probation for three years. Aswith Daray, Graves sought to
demondtrate that Fairley received favorable treetment in exchange for his testimony because Fairley’s
probation had not been revoked. The circuit court held:

Under 609(A)(1) and the balancing test under Peterson v. State. . . there sno basisfor

[Fairley’ s conviction or the sentence he received to dlege that it was influenced or that he

was given any leniency or reward or that he wasthreatened or coerced in any way by use

of his probationand suspended sentencefor histestimony or his presence heretoday. And

thus the prgiudicia vaue of introducing his conviction outweighs any probetive vaue, and

| therefore again sustain the state’'s motion in limine and will prohibit the defense from

introducing his conviction and sentence.

C. Graves s Argument on Apped

10



125.  Onapped, Gravesarguesthat the circuit court erred by excluding evidencethat Daray and Fairley
received leniency in exchange for ther testimony. To be exact, Graves states, “Willie Fairley received
leniency with respect to unrelated charges that were pending at the time of the murder of Marlon Bland in
exchangefor histestimony.” Graves omits Daray from this Satement. Regardless, there is no evidencein
the record that Fairley received leniency at al, and Graves does not cite to a specific portion of testimony
in the transcript or record that indicates either witness received leniency. In fact, Fairley and Daray both
denied they received leniency in exchange for their testimony.
926. Sill, GravescitesSuanv. State, 511 So.2d 144, 147-48 (Miss. 1987) and argues*[€]vidence that
amateria witness has received favorable treetment at the hands of law enforcement authorities; particularly
where the withess himsdf is subject to prosecutionis probative of the witness shias and may be developed
through cross-examination or otherwise presented to the jury.” According to Graves, “[t]hetrid court’s
denid of [Graves g right to cross-examine the state' s eyewitnesses deprived him of due process and the
fundamentd right to afarr trid.”

D. Didthetrid court err when it excluded the evidence at issue?
927.  Asmentioned, the circuit court based its decison on two separate authorities: Missssippi Rule of
Evidence 609 and Peterson v. State, 518 So.2d 632 (Miss. 1987). According to M.R.E. 609, “[f]or the
purpose of attacking the credibility of awitness, evidence that a nonparty witness has been convicted of a
crime shdl be admitted subject to Rule 403, if the crime was punishable by desth or imprisonment in excess
of one year under the law under which the witness was convicted.” M.R.E. 609(a)(1). Petersonisthefirg
case in which the Mississippi Supreme Court applied M.R.E 609. Peterson, 518 So.2d at 636.
128.  Inresolvingwhether the circuit court erred, we are mindful that atrid judge has* substantiad leeway

in controlling the admission of evidence” Moran v. State, 822 So.2d 1074, 1077 (18) (Miss. Ct. App.

11



2002). This Court will only reverse a trid judge' s decision to exclude evidence if that decison resultsin
harm. Ellisv. Sate, 856 So.2d 561, 565 (19) (Miss. Ct. App. 2003). “The relevancy and admissibility
of evidence are largely within the discretion of the trid court and reversal may be had only where that
discretionhasbeenabused.” Hentz v. Sate, 542 So.2d 914, 917 (Miss. 1989). We may reverse atrid
judge' s decision to admit or exclude evidenceif that decisonresultsinprgjudice or harm. Ellis, 856 So.2d
at 565 (19).

929. Asfor Graves's reliance on Suan, we find that it is ingoplicable to this case. To be sure,
“[€]vidence that a materid witness has received favorable trestment at the hands of law enforcement
authorities; particularly where the witness himsdlf is subject to prosecution is probative of the witness shias
and may be deve oped through cross-examinationor otherwise presented tothejury.” Suan v. Sate, 511
So.2d at 147-48. However, therulein Suan has not applied to every circumstance. InCraft v. State, 656
$S0.2d 1156 (Miss. 1995), the Missssippi Supreme Court diginguished Suan whenit hddthat, wherethere
Is no evidence that indicates or even implies that a witness testified favorably in exchange for favorable
treatment, Suan is ingpplicable. 1d. at 1163. Here, there is no evidence that Daray or Fairley tetified
favorably inexchange for favorable treatment. Instead, Daray and Fairley both denied that the received any
leniency in exchange for favorable testimony. Accordingly, Suan isingpplicable. 1d.

130. Asfor the trid judge's application of M.R.E 609, we cannot say that the tria judge abused his
discretion. The trid judge weighed the prgudicia effect of the testimony againgt its probative vaue.
Conddering that Fairley and Daray both denied they received leniencyfor favorable treatment, the trid judge
did not abuse his discretion in determining that the prgudicid effect of testimony regarding Daray and
Fairley’ s probationary status outweighed any probative vaue of that evidence. We affirmthetrid judge's

decison.

12



[I. APPELLANT WASDENIED A FUNDAMENTALLY FAIR TRIAL DUE TO THE TRIAL
JUDGE'S MISCONDUCT DURING VOIR DIRE.

131. Inthisissue, Gravesstates”[t]he trid judge committed reversible error whenit stated to the jury that

he had presided over the marriage ceremony of Assigtant Didtrict Attorney Mark Ward during voir dire.”

Mr. Ward was one of the two assstant district attorneys who prosecuted Graves. Graves suggeststhat the

tria judge’ s comment was improper because it bolstered Mr. Ward' s positionbeforethe jury. According

to Graves, the trid judge’ scomment, and itsbolstering effect, undermined Graves sright to a fundamentaly

far trid. Wethink counsel for Graves misreads the record. This s evident from the exchange at issue:

The Court:

Juror Harper:

The Court:

Juror Harper:

The Court:

Juror Harper:

The Court:

Juror Harper:

The Court:

Juror Harper:

The Court:

All right. Ms. Harper, whom do you know?
Mr. [Scott] Lusk’s mother and | work together.
Y ou currently work together?

Wedo. We share an office.

And do you know Mr. Lusk?

| do.

And how long do you think you've known him?
Probably mogt of hislife.

Okay. How often do you think you have an occason to see him or vist
with him?

Very infrequently.

| know you weren't - - He was recently married. | know you weren't
there because | presided over it, but is there anything, Ms. Harper, about
that relationship, the fact that you' ve known Mr. Lusk al these years you
think would automaticadly cause you to either lean in hisfavor or maybe
because you've known him al these years you' d automaticaly lean the
other way? I’'m not going to ask you. | think you get the gist of my

13



question. Would the fact that you know Mr. Lusk, would that cause you
to be unfair to @ther Sde, the defendant or the sate in this case?

Juror Harper: | don't think so.

The Court: Thank you, ma am.
132. So, Gravesactudly means Mr. Lusk whenhe damsthe tria judge’ s comment bol stered Mr. Ward.
Mr. Lusk isaso an assgtant didrict atorney. Mr. Lusk and Mr. Ward both prosecuted Graves. Thus,
there is no subgtantia difference in Graves's claim, smply because he mistakenly references Mr. Ward
instead of Mr. Lusk.
133. Regardless, Graves did not make a contemporaneous objection. Thisissue is procedurdly barred
asit was not properly raised in the trid court. A trid judge cannot err when he has not had an opportunity
to make a decision. Milano v. State, 790 So.2d 179 (147) (Miss. 2001). The Mississppi Court of
Appeds hasno origind jurisdiction; it can only try questions that have beentried and passed uponinthetria
court. Id. For thisreason, thisissue is not properly before this Court. 1d.
134. Moreover, Graves faled to cite any authority for thisissue. An gppdlant is obligated to provide
authority to support his argument. Williamsv. State, 708 So.2d 1358 (112) (Miss. 1998). When an
gopdlant falls to cite authority for an argument, a procedural bar operates, and this Court is not obligated
to consider that argument. Whitev. State, 818 So.2d 369 (7) (Miss. Ct. App. 2002). Assuch, thisissue
is doubly barred.

V. GRAVESWASDENIED A FAIR TRIAL DUE TO THE INEFFECTIVE ASSISTANCE OF
TRIAL COUNSEL.

135. Inthisissue, Graves clams he recaived ineffective assstance of counsdl because hisattorney failed
to impeach Fairley’s tetimony with a prior incondgent statement. When a party raises an ineffective

assstance of counsel claim on direct gppedl, the proper resolutionis to deny relief without prgudice to the

14



defendant's right to assert the same claim in a post-conviction rdlief proceeding. Pittman v. State, 836
So.2d 779 (1138) (Miss. Ct. App. 2002). “We should reach the merits on an ineffective assstance of
counsd issue on direct appeal only if ‘(1) the record afirmatively shows ineffectiveness of condtitutiona
dimengons or (2) the parties stipulate that the record is adequate to alow the appellate court to makethe
finding without congderation of the findings of fact of thetrid judge’” 1d. at (1139) (quoting Colenburg v.
Sate, 735 So0.2d 1099, 1101 (Miss. Ct. App.1999)). If we do not consider the issue due to the state of
the record, assuming we &ffirm the conviction, Gravesmay rase his ineffective assstance of counsdl clam
in post-conviction relief proceeding. 1d. The partieshave not entered any such stipulation, and the record
does not affirmatively show ineffectiveness of congtitutional dimensions. Accordingly, Gravesmay raise his
ineffective assstance of counsel clam in a post-conviction relief proceeding.

V. THE DEFENDANT WAS DENIED A FAIR TRIAL BY THE COURT' SDENIEL [SIC] OF
HISRIGHT TO CONFRONT WITNESSES AGAINST HIM.

136. Inthisissue, Graves repests his clam from issue two, above. That is, Graves dams that the trid
court erred when it did not alow him to cross-examine Daray or Fairley regarding their prior felony
convictions. Asweresolved that questioninissue two, thereisno reasonto repeeat our analyss. Thisissue
ismeritless.

VI.  THE DEFENDANT WAS NOT ALLOWED TO USE PRIOR INCONSISTENT
STATEMENTSTO IMPEACH WITNESSES.

137. Inthisissue, Graves reiterates a point he raised in hisineffective assstance of counsd clam from
Issue three. Here, Gravesdamsthe drcuit court erred whenit refused to dlow Graves to impeach Fairley
with a prior inconsstent statement.

138.  Graves s defense theory was that Shawn “Miami” Johnson shot and killed Marlon Bland. Willie

Farley initidly gave a statement indicating he heard Johnsonsay “somebody’ s going to die”” However, on

15



cross-examination, Fairley denied he actualy heard Johnson make that statement. The trid judge
admonished Graves's counsdl from reading from Fairley’s statement and advised him that the proper
impeachment method was to call the police officer present when Fairley gave the statement. That police
officer had been deployed to Bosnia at the time, so the trid judge told Graves that he could introduce the
gatement through the investigator in charge of the case. During cross-examination of that investigator,
counsdl for Graves did not raise the issue of Fairley’s prior statement. According to Graves, it “was
absolutely critica for [Graves 5| defense that Fairley’ stestimony at trid be impeached by his statement to
police.”
139.  Eventhough Graves scounsd did not introduceFairley’ sstatement intoevidence, Graves s counsel
did cross-examine Fairley on the matter. The following exchange transpired:
Q. [L]et me start over. (reading from the statement) | remember [Johnson| saying
thereain't goingto beno, I don’t know some shit or inaudible, somebody if there' s
going to be anything, somebody’ s going to get killed some shit. | can’t remember
how it went, but it was something like that in that nature. . . . [d]id you say that in
your statement?
A. Yes, | did say that.

Q. Widl, you did hear [Johnson] say something?

A. No. What | should have said in my statement was that | didn’t hear that come out of
[Johnson's| mouth, but | had heard on the street that’s what was said.

Q. Now, Mr. Fairley - -

A. Yes.

Q. - - that’ s not what you say in this statement, isit?
A. No, it's not.

Q. Now, is this satement true?
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A. Yes, my statement’ strue.

Q. When then you sad, | remember [Johnson] saying. That istrue, isn't it?

A. Well, maybe | didn’'t word it right when | said that.

Q. Okay. Okay. Soyou didn't hear [Johnson|] say that, but you said that in your statement?
A. Like | said, maybe | didn’'t word it right when | said it.

Q. Youjug didn't word it right. All right.

A. | not fixing to St up here and lie on [Johnson]. I'm not fixing to sit up here and lie on

[Graves).

40. Thus, Graves scounsd brought Fairley’ sinconsstent statement to light. The jury heard Fairley say
that he heard Johnson say something that implicated Johnson, rather than Graves, as Marlon’skiller. The
jury dso heard Fairley explain his satement as a mistake. Fairley explained that he did not actualy hear
Johnson say anything, but he heard someone say that Johnson said “ someone’ s going to die”’ or something
smilar. Accordingly, that evidencethat Graves claims his counsd did not introduce, is clearly in the record
and was adequatdly before the jury through Fairley’ s testimony.

41.  Not only is Graves patently wrong, asthedrcuit court alowed Gravesto cross-examine Fairley with
Fairley’'s prior statement, Graves actualy did impeach Fairley on that statement. Further, the circuit court
aso dlowed Fairley to introduce the statement through the investigator in charge of the case because the
officer that took the statement had been deployed to Bosnia. Thisissue is completely meritless.

M2. THE JUDGMENT OF THE HARRISON COUNTY CIRCUIT COURT OF
CONVICTION OF MURDER AND SENTENCE OF LIFE IN PRISON WITHOUT PAROLE
IN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS IS

AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO APPELLANT.

KING,C.J.,,LEEANDMYERSP.JJ.,IRVING,CHANDLER,GRIFFIS, BARNESAND
ISHEE, JJ., CONCUR.
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