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SMITH, CHIEF JUSTICE, FOR THE COURT:
1. This case is before this Court on apped from the judgment of the Circuit Court of
Oktibbeha County, Missssppi, by Caolyn Stdlworth (“Stdlworth”) chalenging Judge Lee
J. Howard's grant of summary judgement in favor of defendants Drs. Tommy J. Cobb (“Dr.
Cobb”), Thomas Howard Pearson (“Dr. Pearson’), and Benjamin Sanford (“Dr. Sanford”)
(collectivdly “Doctors’).  Specificaly, Stalworth argues her failure to comply with discovery

requests does not warrant summary judgement in the Doctors favor, her dams are not barred



by the dtatute of limitations under Miss. Code Ann. section 15-1-36 (Rev. 2003), and that she
gave proper notice of her intent to sue under section 15-1-36.

FACTS
12. In July of 2001, Stalworth was approximately four months pregnant with twinsand
under the care of Drs. Cobb, Pearson, and Sanford. On August 19, 2001, Stdlworth went into
premature labor and gave birth to dillborn twins  Drs. Cobb and Pearson, who practice
obgtetrics and gynecology in Starkville, Missssppi, treated Stallworth during her pregnancy.
Dr. Sanford practices internd medicine in Starkville and trested Stalworth for a thyroid
condition prior to and after the ftillbirth of her twins.
113. In October of 2003, Stdlworth filed her firda complaint against the Doctors. However,
the quit was dismissed without prgudice for falure to serve process within 120 days. Shortly
after the digmissal, and more than two and one-hdf years after her twins dillbirth, Stallworth
filed her second complant on May 18, 2004. Approximately three months later, Dr. Sanford
filed a Motion for Summary Judgment arguing that Stallworth failed to comply with the notice
requirements under section 15-1-36 and that the datute of limitations barred Stdlworth’'s
dam. Shortly theresfter, Drs. Pearson and Cobb joined Dr. Sanford's Motion for Summary
Judgement and separatdly moved for summary judgement on the additiond ground that
Stdlworth failed to respond to discovery requests, which was then joined by Dr. Sanford.
14. The trid court granted summary judgement finding Stalworth failed to respondto
discovery requests, specificaly, that Stdlworth faled to identify a medicd expet to

subgtantiate her negligence cdams.  The trid court dso found that the dtaute of limitations



expired before Sdlworth filed her second suit, and that Stalworth failed to comply with the
notice requirements set forth under section 15-1-36.
STANDARD OF REVIEW
5. This Court reviews summary judgments de novo. Davis v. Hoss, 869 So. 2d 397, 401
(Miss. 2004). Summary judgement will be granted “if the pleadings, depostions, answvers to
interrogatories and admissons on file, together with the affidavits, if any, show there is no
genuire issue as to any materid fact and the moving party is entitled to a judgement as a matter
of law.” M.R.C.P. 56(c). “The evidence is viewed in the light most favorable to the party
opposing the motion.” Davis 869 So. 2d at 401. “If there is no genuine issue of materia fact
and the moving party is entitled to judgment as a matter of law, summary judgment should be
entered in his favor.” 1d. The burden of demondrating that a genuine issue of materia fact
does not exigt is placed on the moving party. |d.
DISCUSSION OF LAW

Whether Stallworth’s Noncompliance with Discovery Requests
Warrants Granting the Doctor’s Motion for Summary Judgement.

T6. Stdlworth argues the trid court incorrectly based the grant of summary judgment in
pat on Stdlworth’'s falure to timdy respond to the Doctors interrogatory request for
designation of an expert witness. This Court has held in order to survive a summary judgment
moation, expert tesimony is required to establish that a defendant failed to use ordinary skill

and care. Travisv. Stewart, 680 So. 2d 214, 218 (Miss. 1996); Phillips v. Hull, 516 So. 2d

488, 491 (Miss. 1987) (overruled on other grounds).



q7. In the case a bar, the trid court hdd a hearing on the Doctors summary judgment
motion on October 25, 2004. At the hearing, Stdlworth did not provide an expert opinion to
support her daims agang the Doctors. Indead, in an affidavit opposing summary judgment,
filed on October 22, 2004, Stalworth requested an additiond thirty days to submit an expert’s
affidavit. In the affidavit she explaned why she had not obtained an expert opinion at that point
inthe litigation:

Prior to filing the indant lavsuit and the previous lawsuit against these same
defendants, undersgned counsd and co-counsd consulted with an OB/GYN
Phydcian licensed and precticing in the State of Missssppi who advised that
Paintiff's cams agangt defendants were meritorious, but who was reluctant to
save as an expert witness due to the perceived prevaling public and peer
hodtility agang medicd negligence litigation and its dleged effects on
insurance rates.

Efforts were made over the las several months to retain other Missssppi
physcdans as experts but to no aval. After consulting with physicians from
other dtates, counsd for Pantiff recently located an OB/GYN expert who has
agreed to tedtify and to provide an dfidavit detailing the applicable standard of
care for high risk pregnancies for persons with hyperthyroidism such as the
Rantiff and the defendants violation of the gpplicable standard of care caused
Pantff damages, induding but not limited to premature labor and losing her
twinsinfants [9¢].

118. Stdlworth argues the trid court abused its discretion in granting the Doctors summary
judgment motion when the trid judge did not grant a continuance under Miss. R. Civ. P. 56(f).!
Therule gates:

Should it appear from the effidavits of a party opposing the motion that he
cannot for reasons stated present by affidavit facts essentid to judify his

YIn her brief, Stallworth cites to Rule 56(e). However, Stallworth argues she
properly requested additiona time to obtain amedica expert’s affidavit. This request for
additiond time is the subject of Rule 56(f).



oppodgition, the court may refuse the application for judgment or may order a
continuance to permit affidavits to be obtained or depostions to be taken or
discovery to be had or may make such order asisjust.
| d.
T0. A trid court has sound discretion to grant or deny a continuance under Rule56(f).
Owens v. Thomae, 759 So. 2d 1117, 1120 (Miss. 1990). This Court will only reverse a trid
court where its decision can be characterized as an abuse of discretion. Id.
910. In his fina judgment, the trid judge denied Stalworth’'s request for a continuance and
granted the Doctors summary judgment motion based on Stalworth's fallure to substantiate
the dams of medica negligence.  The trid judge based his decison on the fact that in June
of 2004, the Doctors served Stalworth with interrogatories to identify a medica expert, and
Sdlworth never filed sworn answers to those interrogatories.  Instead, Stallworth served
undgned and unsworn interrogatory answers by facsmile and mail subsequent to the filings
on summay judgment. The trid judge aso based his decison on the fact that Stalworth
acquired records of her condition and had notice of a possble clam as early as March of
2002, and retained counsel in April of 2002. The trial court adso stated Stallworth’s attorney’s
dfidavit filed on October 22, 2004, was not compliant with the rules requesting the
supplementation of the answers to the interrogatories and did not excuse Stallworth from
having an expert to support her claim.
f11. Based on these facts, we cannot say the trid judge abused his discretion when he denied
Stallworth’s request for an additiona thirty days to obtain a medica expert's affidavit. Rule
56(f) is not desgned to protect litigants who are lazy or dilatory. In re Last Will and

5



Testament of Smith, 910 So. 2d 562, 570 (Miss. 2005) (citing Marx v. Truck Renting &
Leasing Ass'n, Inc., 520 So. 2d 1333, 1344 (Miss. 1987)). We find Stalworth had ample
time to locate a medica expert to assst with her clam. Therefore, we find the tria court’s
grant of summary judgment to the Doctors was proper.

. Whether under Section 15-1-36, Stallworth’s Suit Is Barred by the Statute
of Limitations.

[11.  Whether under Section 15-1-36, Stallworth Gave Proper Notice of Her
Intent to Sue.

12. Because we find the trid court's grant of summary judgment based on Stdlworth's
failure to procure an expert witnessis proper, we decline to discuss the remaining issues.
CONCLUSION

713. This Court finds the trid judge properly ruled on the Doctors motion for summary
judgment by dismissing Stdlworth’'s case. We hold the trid court properly dismissed
Stalworth’'s May 18, 2004, suit for failure to designate an expert witness. Motion for
summary judgment in favor of the Doctorsis affirmed.
114. AFFIRMED.

WALLER AND COBB, P.JJ., AND CARLSON, J., CONCUR. RANDOLPH, J.,

CONCURS IN RESULT ONLY. GRAVES, J., DISSENTS WITHOUT SEPARATE
WRITTEN OPINION. DIAZ, EASLEY AND DICKINSON, JJ., NOT PARTICIPATING.



