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IRVING, J,, FOR THE COURT:

1. Nina M. Spradling's motion for rehearing is denied. However, the original opinion issued by the Court is
withdrawn, and the following opinion is subgtituted therefor.

2. Appdlant, Peggy Spradling McCord, the executrix of the estate of J. W. Spradling, ak/a James
William Spradling, deceased, gppedls from a judgment of the Chancery Court of Calhoun County granting
the gppellee, Nina M. Spradling, ajudgment in the amount of $34,661.58. Peggy Spradling McCord is the
natural daughter of J. W. Spradling, alk/a James William Spradling, deceased, and NinaM. Spradling is his
widow. For brevity and clarity, Mrs. McCord will be referred to as "the executrix" and Mrs. Spradling as
"the widow."

3. The judgment is comprised of the following condituents:

(8) $22,050.62 representing the proceeds of a Federa Employees Group Life Insurance policy on
Mr. Spradling's life;

(b) $6,502.18 paid for funera expenses by Mrs. Spradling from proceeds withdrawn by Mrs.



Spradling from abank account jointly held in the names of the decedent; the widow; Carolyn
Murphree, daughter of the decedent; and Carolyn Wilburn, daughter of the widow;

(c) $4,908.78 representing cotton land rent for the year 1996;
(d) $1,200 representing a one half equitable interest in the hay crop for the year 1996.

114. The executrix contends in this apped thet the trid court erred: (1) in holding that the life insurance
proceeds belonged to the widow, (2) in holding that the estate was obligated to remburse the widow the
sum of $6,502.18 for funera expenses and that the money in ajointly held bank account belonged to the
widow, (3) in holding that the estate owed the widow $4,908.78 for the 1996 cotton land rent and $1,200
for one haf of the hay inventory, (4) in denying the executrix's claim for atorney's fees and (5) in not
requiring counsel for the widow to submit the proposed judgment to counsdl for the executrix prior to
submitting same to the court.

5. We dfirm the trid court on issues two, four and five. We dso affirm the trid court in part asto issue
three, that is, we affirm the award of $1,200 to the widow for one hdf the hay inventory but reverse and
render as to the award of $4,908.78 for the 1996 cotton land rent. Asto issue one, we affirm the tria
court's decison that the widow does not hold the life insurance proceeds in a constructive or resulting trust
and that sheis entitled to those proceeds. However, we reverse and remand for further consderation of the
related issue as to whether the widow violated the terms of the antenuptia agreement when she applied for
the insurance proceeds.

FACTS

6. The decedent, J. W. Spradling, and the widow, Nina M. Spradling, first met on February 13, 1995 and
were married on March 18, 1995. At the time of marriage, Mrs. Spradling was seventy-two years of age
and had been married previoudy to Knox Barfield, who died on December 26, 1989. Four children were
born of the marriage between the widow and Mr. Barfidd. The decedent, J. W. Spradling, was eighty
years of age at the time of his death on November 25, 1996, and had been married previoudy to Nadine
Spradling, who died in 1993. Eight children were born of the marriage between J. W. and Nadine. Two of
those children predeceased the decedent.

7. On or about February 23, 1995, ten days after the decedent, J. W. Spradling, and the widow, Nina
Myrl Spradling, met, they had an antenuptial agreement prepared for them. Said agreement was executed
on March 1, 1995. The antenuptia agreement, which will be set forth later in our discussion of the issues,
provided that each of the parties would have the full control and management of al property that they then
owned or thereafter acquired or accumulated. They aso reserved the right to make dispostion of the
property owned by each, according to the will and pleasure of each, so that the property of each would
descend to their respective child or children, or the heirs of their body, at the respective party's death. Said
agreement further provided that it was the intent and purpose of each party to own, control and be securein
thefull right, titte and interest in and to dl red or persond property which each then owned, to the same
extent that each would, if they remained unmarried. Each of the parties agreed to waive and release any and
al of hisor her interest in the property of the other, either as a surviving spouse or otherwise. Each of said
parties contracted and agreed to make no claim againgt the estate of the other on the basis of being the
spouse of the other. The widow admitted that it was the intent of both, she and the decedent, that
everything each owned would be l€ft to their respective children.



118. A bank account was acquired in the joint names of the decedent, the widow, and a daughter of each.
The decedent conveyed, by warranty deed, dl of hisred property to his children, but reserved unto himself,
and if married at his deeth -- unto hiswife dso, alife estate in the marital domicile and one acre of land. The
last will and testament of J. W. Spradling, probated in this cause, |eft everything to his children.

119. The decedent was retired from the U.S. Corp of Engineers. He had a group life insurance policy with
Metropolitan Life Insurance Company through the Federd Employees Group Life Insurance Act
(FEGLIA). The desgnated beneficiary of the policy was the decedent's predeceased first wife, Nadine
Spradling. The effect of this Stuation was that there was no designated beneficiary at the time of the
decedent's death. The widow and the decedent's children testified at trid that it was their understanding that
the proceeds from the FEGLIA insurance policy would go to the children.

110. The widow testified at trid that she telephoned the insurance company after the death of her husband
to inquire about medical insurance and was informed that she was entitled to the proceeds from the life
insurance policy. Claim forms sent to the widow were completed and returned, and the sum of $22,050.62
was paid to her pursuant to 5 U.S.C. § 8705 and the FEGLIA Regulations. The order of precedence for
payment of the decedent's life insurance was the widow, if she made a claim, and then to the children of the
decedent, if the widow made no claim within one year. It is the executrix's contention that the proceeds of
the life insurance policy belong to the etate.

911. During hislifetime, the decedent rented a portion of the red property that he owned to an individua
who grew cotton on the land and paid rent to the decedent from the sale of the crop. Three checks,
representing the 1996 rent payment, are the subject of dispute between the parties herein.

112. At the time of his death, the decedent had a hay inventory of approximately 120 bales vaued a
approximately $20 per bae or $2400. The vaue of the hay inventory and the issue of the distribution of its
monetary worth is also amaiter that is being contested by the parties herain.

ANALYSISAND DISCUSSION OF THE ISSUES
1. Ownership of the Life Insurance Proceeds

113. 5 U.S.C. § 8705 and the regulations of the Federad Employee Group Life Insurance Act (FEGLIA)
provide the order of precedence in paying a death claim; it reads in pertinent part as follows:

8705. Desgth claims; order of precedence; eschesat

(a) Except as provided in subsection (€), the amount of group life insurance and group accidenta
degth insurance in force on an employee at the date of his death shal be paid, on the establishment of
avdid dam, to the person or persons surviving at the date of his degth, in the following order of
precedence:

Firg, to the beneficiary or beneficiaries designated by the employee in a signed and witnessed writing
received before death in the employing office or, if insured because of receipt of annuity or of benefits
under subchapter | of chapter 81 of thistitle as provided by section 8706(b) of thistitle, in the Office
of Personnel Management. For this purpose, a designation, change, or cancedllation of beneficiary ina
will or other document not so executed and filed has no force or effect.



Second, if there is no designated beneficiary, to the widow or widower of the employee,

Third, if none of the above, to the child or children of the employee and descendants of deceased
children by representation.

Fourth, if none of the above, to the parents of the employee or the survivor of them.

Fifth, if none of the above, to the duly appointed executor or administrator of the estate of the
employee.

Sixth, if none of the above, to other next of kin of the employee entitled under the laws of the domicile
of the employee a the date of his death.

(b) If, within 1 year &fter the death of the employee, no claim for payment has been filed by a person
entitled under the order of precedence named by subsection (@) of this section, or if payment to the
person within that period is prohibited by Federd statute or regulation, payment may be made in the
order of precedence asif the person had predeceased the employee, and the payment bars recovery
by any other person.

1114. Claim forms sent to the widow, at her request, were completed and returned, and the sum of $22,
050.62 was paid to her pursuant to 5 U.S.C. § 8705 and the FEGLIA Regulations. The order of
precedence for payment of the decedent's life insurance was the widow, if she made aclaim, and then to the
children of the decedent, if the widow made no claim within one year.

115. It isthe executrix's contention that the proceeds of the life insurance policy belong to the estate. The
executrix urges this Court to make a finding that the widow holds the $22,050.62 insurance proceeds, paid
to her by the office of the Federa Employee's Group Life Insurance on thelife of J. W. Spradling, in a
congtructive or resulting trust for the children and/or estate of the deceased. In support of her claim, the
executrix contends that the widow obtained the proceeds by filing aclam for the samein violation of the
antenuptial agreement.

1116. The portion of the antenuptia agreement relied upon by the executrix reads as follows.
-6-

WHEREAS, it isthe intent and purpose of each party hereto to own, control and be securein their
full right, title, and interest in and to dl red or persond property which they now own, to the extent
each would, if they remained unmarried. Each of the parties hereto does hereby agree to waive and
release any and dl of hisor her interest in the property of the other, either as a surviving spouse or
otherwise, and each of said parties do hereby contract and agree to make no claim against the
estate of the other, because of the fact that either party is the spouse of the other. This
paragraph shal not prohibit either party from providing for the other party in ether of sad party's Last
Will and Testament, if they so dedire.

117. The executrix argues that in paragraph 6 of the antenuptia agreement, quoted above, both parties
agreed to make no clam againg the estate of the other because of the fact that either is the spouse of the
other. The executrix contends that the filing of the claim for the insurance proceeds places the widow in
violation of paragraph 6 of the agreement.



1118. The widow and the decedent's children testified at trid that it was their understanding that the
proceeds from the FEGLIA insurance policy would go to the children. However, the widow defended her
action in filing the claim by explaining that the insurance company told her that, as the surviving spouse, she
was entitled to the proceeds. She tetified that she learned of this entitlement when she telephoned the
insurance company after the death of her husband to inquire about medicd insurance. As stated, the widow
admitted that it was her understanding that her deceased husband's intention was for the proceeds of the
insurance to go to his children.

1119. The supreme court long ago stated the definition of a congructive trust in Saulsberry v. Saulsberry,
223 Miss. 684, 78 So. 2d 758 (1955) asfollows:

A condructive trust is one that arises by operation of law againgt one who, by fraud, actua or
congiructive, by duress or abuse of confidence, by commisson of wrong, or by any form of
unconscionable conduct, artifice concealment, or questionable means, or who in any way againgt
equity and good conscience, either has obtained or holds the legd right to property which he ought
not, in equity and good conscience, hold and enjoy. Id. at 690, 78 So. 2d at 760 (citations omitted).

This Court has also dated that "It is the relaionship plus the abuse of confidence imposed that authorizes a
court of equity to construct atrust for the benefit of the party whose confidence has been abused.” Lipe v.
Souther, 224 Miss. 473, 484, 80 So. 2d 471, 475 (1955), quoting Summer v. Summer, 224 Miss. 273,
80 So. 2d 35, 37 (1955); Alvarez, 642 So. 2d at 368. Additionaly, clear and convincing evidence is
required to establish a congructive trust. Planters Bank & Trust Co. v. Klar, 555 So. 2d 1024, 1034
(Miss. 1990); Allgood v. Allgood, 473 So. 2d 416, 421 (Miss. 1985); Shumpert v. Tanner, 332 So. 2d
411, 412 (Miss. 1976); Sojourner v. Sojourner, 247 Miss. 342, 356, 153 So. 2d 803, 809 (Miss. 1963)
. Furthermore, asthe find gppellate Court in Missssppi, our Sandard of review of findings of fact, including
those regarding a condructive trugt, is limited in that we must not set aside a chancdllor's findings of fact so
long as they are supported by substantia credible evidence. Allgood, 473 So. 2d at 421. However, this
Court retains ade novo review of dl questions of law, including those regarding the gpplicability of a
congdructive trust. Seymour v. Brunswick, 655 So. 2d 892 (Miss. 1995); Harrison County v. City of
Gulfport, 557 So. 2d 780, 784 (Miss. 1990).

1120. On the basis of the cited authorities, this Court finds that thisissue presents a pure question of law and
cdlsfor ade novo review.

121. As stated earlier, Nadine Spradling, the deceased first wife of JW. Spradling, was the designated
beneficiary of the insurance policy. Effectively, this was no designated beneficiary, and the order of
precedence under FEGLIA mandates payment to the widow as the surviving spouse.

122. However, the fact that the proceeds were properly paid to the widow under the order of precedence
under FEGLIA when no beneficiary was designated does not resolve the question as to whether the widow
isimmune from a breach of contract suit in the face of the terms and conditions of the antenuptia agreement
which she sgned. Stated another way, does the antenuptial agreement arm either the estate or the children
of J. W. Spradling with alegd vehicle for redress, despite the fact that the policy amount was lawfully and
legally paid to the widow under the order of precedence established under FEGLIA? We think it does.

1123. The court below, in overruling the executrix's contention, held that thereis no federd court (either
district court or court of appeals) in the U.S. which holds that a congtructive trust or state law principles can



override the order of precedence stated in 5 U.S.C.A. Section 8705. We agree.

724. In Ridgway v. Ridgway, 454 U.S. 46 (1981), one of the case authorities cited by the lower court in
support of its holding on thisissue, the United States Supreme Court compared FEGLIA to asmilar
federa statute, Servicemen's Group Life Insurance Act (SGLIA). SGLIA contains an anti-attachment
clause. The Supreme Court held that the anti-attachment provision preempted a state divorce decree which
sought to impose a congtructive trust upon life insurance proceeds. The court so expresdy sated thet if
Congress chose to avoid the result in that case, it could do so by enacting legidation which did not include
an anti-atachment provison. Id. at 62.

125. The factsin Ridgway were these. Army Sergeant Ridgway and hisfirst wife, April, were granted a
divorce by a Maine court. The divorce decree ordered Ridgway to keep in force the insurance policies on
his life then outstanding for the benefit of the Ridgways children. At the time of the divorce, the sergeant's
life was insured under a $20,000 policy issued by Prudentid Insurance Co. of America pursuant to the
Servicemen's Group Life Insurance Act of 1965 (SGLIA), and April was the designated beneficiary.
Subsequently, Ridgway married Donna, and changed the policy's beneficiary designation to one directing
that the proceeds would be paid as specified by law. Ridgway, 454 U.S. at 47.

1126. After the sergeant's death, both April and Donna filed clamsto the policy proceeds, and April
indtituted suit in Maine Superior Court againgt Prudentia, seeking to enjoin payment of the proceeds to
Donnaand to obtain a declaratory judgment that the proceeds were payable to the children under the
divorce decree. Donnajoined the suit as a plaintiff asserting a claim to the proceeds based on the
beneficiary designation and her satus as Ridgway's widow. April filed a cross-claim, praying for the
imposition of a congtructive trust for the children's benefit on any proceeds paid to Donna. 1d. a 47. The
superior court rgjected April's claims, taking the view that a congtructive trust would interfere with the
operation of the SGLIA and thus would run afoul of the Supremacy Clause. The Maine Supreme Judicia
Court vacated the dismissal of April's cross-claim and remanded with directions to enter an order naming
Donna as congtructive trustee of the policy proceeds. The case eventually arrived a the United States
Supreme Court which held that the insured's beneficiary designation under the SGLIA policy prevails over
the congtructive trust imposed upon the policy proceeds by the Maine court.

127. In ariving a the decison, the Supreme Court discussed the holding in Yiatchos v. Yiatchos, 376 U.S.
306 (1964), and observed:

There, the decedent Yiatchos, aresident of a community property State, purchased United States
Savings Bonds with community funds and had them issued in the name of the decedent but payable
on his degath to his brother. The state court held that this purchase "wasin fraud of the rights’ of the
surviving wife, as "avoid endeavor to divest the wife of any interest in her own property.” Inre
Yiatchos Estate, 60 Wash. 2d 179, 181-182, 373 P.2d 125, 127 (1962). This Court agreed that
the bonds could "not be used as a device to deprive the widow of property rights which she enjoys
under Washington law.” 376 U.S,, at 309, 84 S.Ct., at 745. But because the named beneficiary
was entitled to the bonds "unless his deceased brother committed fraud or breach of trust
tantamount to fraud" by wrongfully disposing of the wife's property, ibid., the case was
remanded to give the widow an opportunity to demonstrate that she had not consented to or
ratified the purchase and registration of the bonds. The remand was d o for the determination,
under state law, whether the widow had an interest in the community's specific assets, or only a half



interest in the estate generaly.

Here, in contrast, Sergeant Ridgway's conduct did not amount to breach of trust or conversion of
another's property. A careful reading of the complaint and the amended complaint, . . . inthiscase
reveals no alegation of fraud or breach of trust. And we are not inclined to provide or infer such an
alegation when a case comes to us, as this one does, with the record indicating nothing more than a
breach of contract on the part of the deceased service member. Indeed, to say that this type of
conduct congtitutes congtructive fraud would be to open the policy proceeds to a suit by any
commercid creditor, aresult that would render § 770(g) nugatory. As thetrial court intimated,
respondents may have a claim against the insured's estate for that breach; the record does not
disclose whether a claim of that kind would be collectible.

Ridgway, 454 U.S. at 58-59. (emphasis added).

1128. Based upon Ridgway, we conclude that the chancellor was correct in holding that a congtructive trust
could not be utilized to preempt the widow's entitlement to the insurance proceeds under the order of
precedence set forth in the statute creaeting FEGLIA, and the insurance proceeds were properly paid to the
widow. We ds0 hold that even if the antenuptial agreement had specifically designated the decedent
children as the beneficiaries, the widow would sill have the right to claim the proceeds under the order of
precedence provison of FEGLIA. We think Ridgeway, though deding with aclam under SGLIA, makes
this much exceedingly clear. But, as stated, the conclusion that the proceeds of the policy in question were
properly paid to the widow and are beyond the reach of a constructive trust, does not necessarily result in
the conclusion that the executrix and children of the decedent are without remedy.

1129. The widow, by applying for the proceeds of the insurance policy on the life of her deceased husband,
though having a clear and absolute right to do so under FEGLIA as interpreted by Ridgeway, may have
breached the terms and conditions of the antenuptial agreement which she executed. Since there was no
designated beneficiary, the owner of the insurance proceeds would be determined by application of the
order of precedence in paying adeath claim under FEGLIA. Under the order of precedence, the estateis
listed as number five. Under subsection (1) of the order of precedence, if persons listed in numbers 1
through 4 do not file a claim, the proceeds fdl to the estate. The widow is listed as number two in the order
of precedence. Since her filing cuts off persons listed below her and since the etae islisted below her, a
credible and legitimate argument is made that her filing may have been againg the etate. Also, the children
are listed third, and of course her filing cut off the children's claim as well. The decedent's parents are listed
as number four, but they were already deceased.

1130. The dissent argues that the widow must prevail here because, under the provisons of FEGLIA, she
was entitled to receive the proceeds of the life insurance policy. We agree that she was entitled to receive
the proceeds and have dl ready said as much in the preceding portion of this opinion, but that fact does not
resolve the matter.

131. Citing Metropolitan Life Ins. Co. v. Thompson, 968 F. Supp. 312 (S.D. Miss. 1997), the dissent
aso argues tha no provison in the antenuptia agreement could defeeat the widow'sright to clam the
proceeds because the provisons of the FEGLIA concerning beneficiary designation override any
contractud provison attempting to designate a beneficiary in any manner not in conformity with the
provisons of FEGLIA. To this assertion, we aso agree. But our holding does not turn on competing clams
by beneficiaries designated under the FEGLIA provisons and different beneficiaries desgnated under the



antenuptia agreement, as was the case in Metropolitan Life Ins. Co. In our case, neither the executrix nor
the beneficiaries of the estate are designated in the antenuptia agreement as beneficiaries of the insurance
policy under FEGLIA.

1132. Thefina question here then is not which designation of beneficiary provision controls but whether the
executrix and beneficiaries of the decedent's estate may pursue a claim against the widow for an dleged
breach of contract, i.e., breach of the antenuptia agreement. The dissents reads Metropolitan and the
other authorities cited to stand for the proposition that a designation of beneficiary under the FEGLIA or a
beneficiary determined by the order of precedence under the FEGLIA trumps the entire provisions of the
antenuptial agreement. We do not read Metropolitan so broadly. Metropolitan smply establishesthe
preeminence of the beneficiary provison under FEGLIA. It does nat, in the least, address the question of
whether a beneficiary may legdly enter into a contract under state law to forego gpplying for life insurance
proceeds of a palicy issued under FEGLIA. In anutshdl, thisiswhat the find issue in this caseis dl about.

1133. Thefina issue cannot be framed, defined, narrowed and recast to be a question of who is entitled to
the insurance proceeds. As stated, the widow iswithout doubt entitled to the proceeds. Also, it cannot be
legitimately argued that the antenuptiad agreement is a odds with the designation of beneficiary provisions of
FEGLIA. None of the provisons of the antenuptial agreement mention the life insurance policy in question,
nor is there any mention of any beneficiary in connection with any life insurance policy generdly.

1134. We dso point out that nothing in FEGLIA mandates that one, entitled to benefits under its provisons,
must make a claim for those benefits. Oneislegdly free to ignore what he otherwise would be entitled to
recelve under FEGLIA beneficiary provisions. That much is made clear by subsection (b) of the rlevant
portion of the FEGLIA regulations which clearly contemplate that there may be afailure, for whatever
reason, of a beneficiary to claim insurance proceeds which heis entitled to claim. As stated, that provision

Says

If, within 1 year after the death of the employee, no claim for payment has been filed by a
person entitled under the order of precedence named by subsection (a) of this section, or if
payment to the person within that period is prohibited by Federd statute or regulation, payment may
be made in the order of precedence asif the person had predeceased the employee, and the
payment bars recovery by any other person.

(emphasis added).

1135. The controlling and exclusve beneficiary provisons of FEGLIA areimplicated only whenadam s
made. Before then, their dl-encompassng powers are dormant. There is nothing in the FEGLIA regulaions
that required the widow to arouse those powers. The question for us is can she by contract legaly agree not
to arouse those powers? The answer is unequivocdly, "yes."

1136. If the widow had not made the claim, the insurance proceeds ultimately would have gone to the
deceased's children and the estate. As stated, nothing in the FEGLIA regulations required the widow to
make the dam. Likewise, there is nathing in the holding in Metropolitan that can be construed as
prohibiting the widow from agreeing not to invoke the beneficiary provisions of FEGLIA. Metropolitan
stands smply for the sole proposition that the provisons of FEGLIA govern designation of beneficiaries of
life insurance proceeds, notwithstanding other contractua efforts to make a contrary designation. Stated
another way, Metropolitan smply says that the provisons of FEGLIA governing beneficiaries of FEGLIA



insurance policies take precedence over conflicting beneficiary designations in separate agreements not on
filewith FEGLIA.

1137. The widow's agreement not to take steps to obtain proceeds that she was legdly entitled to receiveis
not one and the same as an agreement to make or designate another the lawful owner of those proceeds.
For sure, such an agreement will operate to eventualy make another the beneficiary of the proceeds, but
that would happen by operation of the provisons of FEGLIA.

1138. Since paragraph sx of the antenuptid agreement prohibits the widow from making aclam againg the
edtate, her action in filing the claim which cut off any dam by the esate may well be aclam againg the
estate. We note the record reflects that the executrix and children of the decedent filed a cross-hill and
amended cross-hill againgt the widow wherein they sought recovery of the proceeds of the insurance policy
from the widow on two theories. congructive or resulting trust, and breach of the terms and conditions of
the antenuptia agreement.

1139. We do not find in the record that the court dedlt with the breach of contract clam. Hence, we remand
the case for consderation of the following issues: (1) whether the antenuptia agreement was breached by
the widow, and (2) if the agreement was breached, a determination as to the measure of damages for such
breach. Though the executrix and beneficiaries of the decedent's estate sought to recover the insurance
proceeds on a theory of breach of contract (the antenuptia agreement), and we are remanding for a
determination as to whether a breach occurred, we hasten to point out that any damages awarded -- in
case it is determined that a breach occurred -- should be based not on the face amount of the policy but on
the measure of damages for breach of contract which might not necessarily be the same.

1140. We do not believe our disposition of thisissue runs afoul of the holding in Ridgway. We note that the
Ridgway court specificaly recognized that the respondents might have a cause of action againgt the
sergeant's etate for breach of contract. While the widow hereis not in the same position aswas the
sergeant in Ridgway who may have committed a breach of contract by his actions, that fact militates not in
her favor but againg her. Clearly, if the United States Supreme Court in Ridgeway recognized the
avallability of abreach of contract action againgt the etate of the sergeant who had the paramount and
exclusve right to make the beneficiary desgnation under SGLIA, there would be no rationa bass for
proscribing such aright to the executrix and beneficiaries of the decedent's estate in our case.

141. The purpose of the order of precedence provison and paramount right of beneficiary designation
under FEGLIA isto ensure that the person or persons designated by the insured in fact receive the
proceeds of his life insurance policy upon his desth, or in the case of a non-designation, that those whom the
law imputes to him, likewise recelve the same. Here, the widow's action appears to prevent the persons
who, according to her own testimony, were the ones to whom the decedent wanted the proceeds to go.
This fact not withstanding however, we want to make it exceedingly clear that, under the law as discussed,
the widow is entitled to the proceeds. We smply hold that sheis not immuned from a breach of contract
action gemming from her actions. Though the breach of contract clam may arise out of action takenin
relationship to the subject matter of the policy proceeds, it isadistinct and different issue from the right of
entitlement to the proceeds of the insurance poalicy.

Il. Funeral Expenses and Money in Joint Account

1142. As stated previoudy, prior to his death the decedent and the widow established a survivorship account



("801" account) at the Peoples Bank in the names of the decedent, the widow, Carolyn Murphree (one of
the decedent's adult daughters) and Carolyn Wilburn (one of the widow's adult daughters). There was no
controversy at trid that upon JW. Spradling's degth, the widow would own the funds remaining in this
account. The executrix contends, however, that there was a prior agreement between the decedent and the
widow that the decedent's funera expenses were to be paid from this account before the widow took
ownership of the remainder of the funds. The funera expenses totaed $6,502.18.

143. The testimony &t trid was that the widow transferred the funds from the survivorship account to her
own individua account before the funeral expenses were paid. On the advice of her son, Danny J. Barfidd,
the widow later paid the funera expense bill then sought reimbursement from the estate.

144. The only proof offered at trid on behaf of the estate on thisissue was the testimony of the executrix
and the executrix's sigter, Carolyn Murphree. They each testified that they had heard their deceased father
say that the 801 account was to pay his funeral expenses before the widow claimed the remainder of the
funds. However, the executrix admitted that the widow was not a party to any of these discussions about
the alleged agreement. The executrix also admitted that she never had any persona discussions about the
aleged agreement with the widow. Carolyn Murphree testified to having had a discussion about the aleged
agreement with the widow after her father's death. There was no testimony from anyone who claimed to
have been present and persondly witnessed any discussion of such an agreement between the decedent and
the widow.

145. The widow testified that there was no agreement between her and the decedent about paying funera
expenses from the 801 account. Her testimony was that she paid the funera expensesto avoid any
unpleasantness immediately after the funerd, with the intention of filing acdam for rembursement later. The
chancellor found that there was no enforcesble agreement to pay funerd expenses from the 801 account,
and that the estate should bear the cost of the funeral expenses. Finding no error, we affirm the chancdlor's
ruling that the widow was entitled to be reimbursed for the funeral expenses,

146. The executrix argues that the agreement between her deceased father and the widow was that the
widow was to receive dl remaining funds in the 801 account after the funeral expenses were paid out of the
account. She further argues that since the widow sought reimbursement from the etate for the funera
expenses paid by the widow, the widow should now be required to divvy up the origind amount in the 801,
before payment of funera expenses, to the survivors of the account. However, the chancellor ruled that the
money in the 801 account belonged exclusvely to the widow. The executrix counters that the chancellor
committed manifest error because Miss. Code Ann. 8 81-5-63 (Rev. 1996) creates a presumption that title
to the proceeds is vested in the names of dl survivors. Sheis correct in this contention. However, the
testimony from Carolyn Murphree, one of the decedent's children, during the trid of this maiter was that no
one other than the decedent and the widow placed money in the account and that the proceeds of the
account, in the event of her father's degth, were to be divided in haf, with her father's funera expenses
being paid out of his haf and the remainder going to the widow. When asked by the chancellor whether she
was making claim to any portion of the proceeds, she answered in the negative. Thus, it appears thet the
clam by the executrix and/or Carolyn Murphree for a pro rata share of the 801 account came into
existence as aresult of losing the fight to have the funeral expenses paid out of the account instead of out of
edtate funds. On these facts, we cannot say the chancellor erred in ruling that the funds in the 801 account
belonged to the widow.



[11. The 1996 Cotton Land Rent and Hay I nventory

147. While the decedent was in the hospital, arenta check payable to the decedent from David Brower in
the amount of $4,908.78 for rent from the 1996 cotton crop was delivered to the executrix who endorsed it
with her father's permisson. She testified that her father told her to do what she wanted to with it. It was
deposited in an account at the Mechanics Bank at Water Valey, Missssppi. This account wasin the
names of the decedent and his daughters from his first marriage. The widow had no rights to this account.

148. The decedent had deposited the previous year's rent checks in the 801 account. The chancellor found
that the executrix, in depositing the check in the Mechanics Bank, had exercised her own discretion and
acted outside her authority. It was the chancedllor's judgment that the $4,908.78 rent belonged to the
widow. He reasoned that because the rent check for the previous year had been deposited in the 801
account, that was the account where the 1996 rent check should have been deposited. We can find no
support for such a concluson in this record and reverse on this aspect of thisissue.

1149. Paragraph 7 of the antenuptial agreement provided that only property accumulated by the parties after
marriage, by ajoint venture or joint act of the parties, and property that was accumulated and acquired
jointly by the parties, in their joint names, would be outside the antenuptia agreement. All other property
would be subject to the laws of descent and distribution and any will of ether party.

150. The decedent's right to the land rent derived from his ownership of the land. He owned the land prior
to his marriage to the widow and his ownership continued throughout the marriage. The rent agreement was
established long before the marriage and was between the decedent and the tenant and did not include the
widow. Neither the decedent nor the widow did anything that could be construed as ajoint act or venture
as provided in paragraph 7 with regard to this rent arrangement during the marriage. Therefore, the cotton
land rent fell within paragraph 4 of the antenuptia agreement and became part of the decedent's estate.

151. On the other hand, we find that the portion of the hay inventory that was acquired after the decedent's
marriage to the widow does congtitute property that was jointly acquired after the marriage and is subject to
equitable divison. The chancdlor found that at the time of their marriage, the decedent had a hay inventory
of gpproximately 20 bales. At his death, the hay inventory had increased to 140 bales. This congtituted an
increase of 120 baes of hay. The chancellor found that the widow had asssted her husband in the
production of the hay by bringing weter to the field, preparing food, and running errands. Vauing the 120
baeincrease at $20 per bale yielded an increase in hay bae inventory of $2,400. The chancellor found that
the widow was entitled to one-half of that amount or $1200. This Court agrees and affirms this aspect of
thisissue.

V. Claim for Attorney's Fees

162. The executrix argues that the decedent Ieft alast will and testament which he made while married to his
firg wife, Nadine Spradling. Under the terms of hiswill everything was l€ft to his children following the
deeth of hisfirgt wife. Since, argues the executrix, there was nothing left to the widow in the will, she had no
interest in the estate pursuant to the antenuptia agreement. Nevertheless, claims the executrix, the widow
filed ten petitions and claims againg the estate, in violation of her agreement, which were frivolous and filed
for the purpose of harassment and/or delay, and which the widow and her attorney abandoned just prior to
trial. The executrix contends that she should have been awarded reasonable attorney fees in defending and
objecting to the petitions and clams.



153. The standard of review for awarding attorney fees, as sat forth in Regency Nissan, Inc. v. Jenkins,
678 So. 2d 95, 102 (Miss. 1995) isasfollows:

Under our law, attorneys fees are awarded on the basis of the information before the court, and the
court's own opinion derived from "experience and observation.” Miss.Code Ann. § 9-1-41 (1991
rev.). The sandard for review of the award of attorneys feesis abuse of discretion, and such awards
must be supported by credible evidence. Young v. Huron Smith Qil Co., 564 So. 2d 36, 40 (Miss.
1990).

154. The chancdlor, in his discretion, found that the claims were "grievous' and not frivolous. This Court
cannot say that such afinding under the circumstances was an abuse of his discretion. Therefore, finding no
error, we affirm the decision of the chancellor on thisissue.

V. Failureto Tender Proposed Judgment to Counsel Opposite
165. Rule 5.04 of the Mississippi Uniform Chancery Court Rules reads as follows:

RULE 5.04 JUDGMENT MUST BE SUBMITTED TO OPPOSING COUNSEL AND
CHANCELLOR---WHEN

Indl litigated actions, the attorney who shal be directed to draw the Judgment shdl submit the same
to opposing counse for criticism asto form only, and shdl present the same to the Chancellor within
ten (10) cdendar days after being directed to draw the judgment unless otherwise permitted.

156. The executrix complains that the widow's attorney advised her atorney by Ietter to the chancellor
dated September 26, 1997, that he was enclosing the proposed judgment in this case and was forwarding
the executrix's attorney a copy of same for his criticism pursuant to Rule 5.04. On or about the same date,
the attorney for the executrix received another letter with a copy of a proposed judgment from the widow's
attorney to the chancellor, dated September 29, 1997, correcting the dollar amount in the first proposed
judgment.

1657. The atorney for the executrix immediately sent aletter to the chancellor objecting to the fact that
counsd for the widow had failed to forward him the judgment for approval, pursuant to Rule 5.04, prior to
sending it to the chancedllor. He adso et forth severa objections and criticisms of the judgment. A copy of
this letter was sent to the attorney for the widow and to the court clerk for filing. Within aday or so after
forwarding the September 30, 1997 letter to the chancellor, the chancellor telephoned the executrix's
attorney and advised that he had dready signed the judgment. The point of Rule 5.04 isto afford the
opposing counsel an opportunity to scrutinize any proposed order asto its form. Aslong asthis purposeis
achieved, this Court is of the opinion that the rule has been complied with. In the case at bar, counsd for the
executrix was afforded this opportunity and the chancellor had an opportunity to examine his objections and
criticisms as to the form of the judgment. Although it appears that the chancellor may have dready sgned
the judgment when he received the letter from executrix’'s counsdl setting forth counsel's objection, nothing
would have prevented the chancellor from making any changes he deemed gppropriate as aresult of the
recitals contained in counsd's | etter. Further, assuming the chancellor had signed the judgment with
Substantive provisons that counsd thought were ingppropriate for any reason, he could have filed, within
ten days, amotion to dter or amend the judgment. We find that this issue is without merit.



158. THE JUDGMENT OF THE CHANCERY COURT OF CALHOUN COUNTY FINDING
NO CONSTRUCTIVE TRUST ASTO THE INSURANCE PROCEEDS AND AWARDING
THE PROCEEDSTO APPELLEE ISAFFIRMED. THE JUDGMENT OF THE CHANCERY
COURT ON THE ISSUE OF REIMBURSEMENT OF FUNERAL EXPENSESISAFFIRMED.
THE JUDGMENT OF THE CHANCERY COURT ON THE ISSUE OF THE COTTON RENT
CHECK ISREVERSED AND RENDERED. THE JUDGMENT OF THE CHANCERY
COURT ON THE ISSUE OF THE HAY PROCEEDSISAFFIRMED. THE JUDGMENT OF
THE CHANCERY COURT ON THE ISSUE OF ATTORNEY FEESISAFFIRMED. THE
JUDGMENT OF THE CHANCERY COURT ON THE ISSUE OF THE FORM OF THE
JUDGMENT ISAFFIRMED. THE CASE, HOWEVER, ISREMANDED TO THE
CHANCERY COURT FOR PROCEEDINGSNOT INCONSISTENT WITH THISOPINION
IN REGARDSTO APPELLANT'SCONTRACT CLAIM. THE COSTSOF THISAPPEAL
ARE ASSESSED ONE-HALF TO THE APPELLANT AND ONE-HALF TO THE APPELLEE.

KING, P.J., LEE, PAYNE, AND THOMAS, JJ., CONCUR. SOUTHWICK, P.J.,
DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY McMILLIN, C.J.,
AND BRIDGES, J. MOORE AND MYERS, JJ., NOT PARTICIPATING.

SOUTHWICK, P.J., DISSENTING:

159. In athorough and logica description of the facts and the gpplicable law, the mgority determines that
the chancellor must be reversed. With great respect for the persuasiveness with which that view is
expressed, | find that the federd statute establishes Mrs. Spradling's right to claim these insurance benefits.
That right cannot be overridden by an agreement that fails to comply with the statutory procedures for
desgnating beneficiaries. Anyone entering an agreement with someone who has at that time or later acquires
insurance coverage governed by this program is congtructively on notice that the agreement can not

override thet the gtatute itself controls on the designation of who shdl finaly retain and not just who shal
initidly obtain the benefits. What the mgjority approvesisthe very kind of designation by dternative means
that the federd precedents have voided.

160. At its andytical smplest, thisfederal program provides for a contract to be entered between the
insured and the insurer. That contract controls over other contracts that the insured might enter or even over
other obligations that might be imposed on the insured by the operation of state law. | will try to make clear
that this is the manner in which the program has been nearly universdly applied.

161. The executrix argues that the widow holds the FEGLIA proceedsin a congructive trust for the
children or etate of the deceased, atrugt alegedly arising from Mrs. Spradling's filing aclam for the
proceeds in violation of the prenuptia agreement.

762. A congtructive trust arises by operation of law against one who:

by fraud, actua or congtructive, by duress or abuse of confidence, by commission of wrong, or by
any form of unconscionable conduct, artifice, concealment, or questionable means, or who in any way
againg equity and good conscience, either has obtained or holds the legd right to property which he
ought not, in equity and good conscience, hold and enjoy.

Saulsberry v. Saulsberry, 223 Miss. 684, 690, 78 So. 2d 758, 760 (1955). The Supreme Court has



dated that "[i]t is the relaionship plus the abuse of confidence imposed that authorizes a court of equity to
congtruct atrust for the benefit of the party whose confidence has been abused.” Lipe v. Souther, 224
Miss. 473, 484, 80 So. 2d 471, 475 (1955).

163. The executrix argues that the prenuptia agreement provided that al of the property of the deceased
would go to his children or other heirs a his degth, and that each party retained the right to al of their own
property to the same extent asif they had never been married. She points out that both parties agreed to
waive and rdlease dl of hisor her interest in the other spouse's property, either as a surviving spouse or
otherwise. Each agreed to make no claim against the estate of the other. Mrs. McCord dleges that Mrs.
Spradling, by taking and keeping the insurance proceeds, isin violation of the agreement.

164. The widow admitted that it was her understanding that her deceased husband's intention was for the
proceeds of the insurance palicy to go to his children. She defended her filing of a clam on the basis thet the
insurance company told her that she was entitled to the proceeds.

165. The Federd Employee Group Life Insurance Act provides the order or precedence in paying a death
clam on apolicy issued under the Act:

(8 Firg, to the beneficiary or beneficiaries designated by the employee in asigned and witnessed
writing recelved before deeth in the employing office or, if insured because of receipt of annuity or of
benefits under subchapter | of chapter 81 of thistitle as provided by section 8706(b) of thistitle, in the
Office of Personnel Management. For this purpose, a designation, change, or cancellation of
beneficiary in awill or other document not so executed and filed has no force or effect.

Second, if there is no designated beneficiary, to the widow or widower of the employee.

Third, if none of the above, to the child or children of the employee and descendants of deceased
children by representation.

Fourth, if none of the above, to the parents of the employee or the survivor of them.

Fifth, if none of the above, to the duly appointed executor or adminigtrator of the estate of the
employee.

Sixth, if none of the above, to other next of kin of the employee entitled under the laws of the domicile
of the employee a the date of his desth.

(b) If, within 1 year after the death of the employee, no claim for payment has been filed by a person
entitled under the order of precedence named by subsection (a) of this section, or if payment to the
person within that period is prohibited by Federd statute or regulation, payment may be in the order
of precedence asiif the person had predeceased the employee, and the payment bars recovery by any
other person.

5U.S.C.A. §8705.

166. At the time of J. W. Spradling's degth, his predeceased first wife, Nadine, was the designated
beneficiary of the insurance policy. Consequently, there was no living designated beneficiary. The order of
precedence under FEGLIA was followed when the insurance company paid the proceeds to the widow.



The question is whether the prenuptial agreement provides the estate or Mr. Spradling's children with a
legd tool by which they may didodge the proceeds from the widow.

167. The most important authority on whether Mrs. Spradling's statutory right to claim the insurance
benefits can be overridden by the prenuptia agreement is the United States Supreme Court's interpretation
of arelated federa insurance program for military personnd. Ridgway v. Ridgway, 454 U.S. 46 (1981).
The Court held that no congtructive trust arose from a divorce decree that obligated the soldier to provide
an insurance policy for his children and ex-wife. Instead, the designation of beneficiary made according to
the terms of the Serviceman's Group Life Insurance Act (SGLIA) controlled over the divorce decree.

168. Two separate reasons appeared for that result. One was that, like the insurance program involved
here, SGLIA aso contained an order of precedence that controlled the payment of benefits. Id. at 52. By
regulation, a change of beneficiary "may be made a any time and without the knowledge and consent of the
previous beneficiary,” and that designation controlled over any other obligation. 1d. at 53. The Court found
that the existence of another document establishing obligations, such as adivorce decree, did not override
the federa statutory mandate regarding the designation of beneficiaries. 1d. at 56.

1169. The second and independent reason for the decision isthat another statute prohibited any attachment
to be brought against the benefits paid under SGLIA. Id. at 60, (citing 38 U.S.C. § 770(g) (prohibiting any
"attachment, levy, or seizure by or under any legal process whatever," regardless of whether the process
commences before or after the receipt by the beneficiary)). There is no anti-attachment section to the
FEGLIA program that isthe subject of the present suit. Therefore, this independent reason for the Ridgway
decison isinapplicable.

1170. Severd courts have considered the applicability of the Ridgway analysis about service member
insurance benefits to the Smilar program for federd employees. A fact Stuation dmost identicd to the
present appeal was addressed by Mississippi Didtrict Judge Tom Lee in Metropolitan Life Insurance Co.
v. Thompson, 968 F.Supp. 312 (S.D. Miss. 1997). Theinsured federa employee had designated hiswife
as his beneficiary under the FEGLIA program. However, the two spouses prenuptia agreement had
provided that each would designate their children from prior marriages as beneficiaries of life insurance. 1d.
at 313. The court found that Congress intended for the beneficiary designated according to FEGLIA rules
"to take precedence over any other potentia beneficiary”; according to regulation, "a desgnation, change,
or cancellation of beneficiary in awill or other document not so executed and filed has no force or effect.”
Id. (quoting 5 C.F.R. § 870.902(b) (1997)). The court dismissed the prenuptid agreement in this manner:

Therefore, although this court is unaware of a case which specifically addresses a beneficiary's
purported waiver of FEGLI benefits through a prenuptia agreement, it is nonetheless clear that no
matter what type of contract the insured executes to the contrary, a designated beneficiary prevails
agang dl other daimants

Id. at 314.

171. The principa authorities interpreting the statute and regulations upon which Judge Lee rdied were the
Ridgway decision regarding SGLIA and an Eleventh Circuit decision gpplying Ridgway to the FEGLIA,
O'Neal v. Gonzalez, 839 F.2d 1437 (11th Cir. 1988). In O'Neal, theinsured had named his aunt asthe
beneficiary under his FEGLI policy. He had dso entered a contract with hislive-in girlfriend to name her.
Id. at 1438-39. The O'Neal court found that the FEGLIA designation of a beneficiary controlled for all



purposes, and no right to those proceeds by condtructive trust or any other theory applied. 1d. at 1440.

772. To smilar effect as O'Neal are decisonsin avariety of fact situations from the Second, Sixth, Seventh,
and Tenth Circuits. Metropolitan Life Ins. Co. v. Sullivan, 96 F.3d 18, 20 (2nd Cir. 1996); Huff v.
Metropolitan Life Ins. Co., 675 F.2d 119, 121 (6th Cir. 1982); Metropolitan Life Ins. Co. v. Chrigt,
979 F.2d 575 (7th Cir. 1992); Dean v. Johnson, 881 F.2d (10th Cir. 1989). Each concludes that the
benefits must be paid according to the statute.

1173. The same result gpplies regardless of whether the federd statutory program is fulfilled through a
Specific designation by theinsured or whether the default section of the Statute is invoked by the failure to
have a surviving named beneficiary. The point is that the entire range of digtribution options is controlled by
the statute. Metropolitan Life Ins. Co. v. Christ, 979 F.2d at 580-81.

1174. Not only does the federa statutory scheme gpply to the initid payment of the insurance proceeds, but
the case law reved s that any dternative gpproaches to force the designated beneficiary after receiving the
benefits to pay them to someone else also have failed. In other words, the federal statute that requires
benefits to be paid in a certain way would not be satisfied by state proceedings that first permit the
beneficiary to receive the payments but then takes them back from that beneficiary because of normal
contract, equitable, or other state-enforced remedies. Whether state law rules impact before or immediately
after the benefits are paid, they are equaly ineffective.

175. The following is Judge L ee's reasonable interpretation of these principles:

Furthermore, athough the decedent's children argue that even if Gretchen istechnicaly entitled to
receive the benefits, she should neverthel ess be estopped from collecting them, there is no question
under the authorities cited but that Gretchen is entitled to collect her fifty-percent share of the
proceeds, L) since the language and intent of FEGLI create "an inflexible rule that the beneficiary
designated in accordance with the Satute . . . receive]s] the policy proceeds, regardless of other
document or the equitiesin aparticular case.” Dean v. Johnson, 881 F.2d 948, 949 (10th Cir. 1989)
[emphasis removed)]. Indeed, andogous to the case at bar, even where the parties to a contract
clearly intend to deprive, rather than to assure the named beneficiary of the right to any proceeds, the
designated beneficiary prevails. See, e.g., Estate of Hanley v. Andresen, 39 Wash.App. 377, 693
P.2d 198 (Wash. App. 1984) (where divorce decree purported to divest named beneficiary of rights
under FEGLI, failure to properly execute change in designation entitled named beneficiary to
proceeds as against competing claimants). And in fact, even had aMississippi court ordered
Thompson to designate his children as the sole beneficiaries to the specific excluson of Gretchen, as
long as he followed the proper procedures prescribed by the policy for beneficiary designation,
Gretchen would il be entitled to collect the proceeds. See Metropolitan Life Ins. Co. v. McShan,
577 F.Supp. 165 (N.D.Cal. 1983) (FEGLI Act preempted state court divorce decree requiring
insured to maintain children as beneficiaries). It is clear, then, that Congress intended for the FEGLI
insured's named beneficiaries to collect the proceeds dlocated to them, notwithstanding any
extraneous contract. To do otherwise would eviscerate the very purpose of the designation.

Thompson, 968 F.Supp. at 314.

1176. Although we are not obligated to follow these lower court precedents interpreting Ridgway, we need
to be guided by Judge Lee'sfina comment that we cannot "eviscerate the very purpose of the legidation,”



unless the gatutory language requiresit, regardiess of any digtinctions we might draw between the present
case and those just discussed, For avariety of reasons, | find that any such digtinctions would be error.
Fird, it has been shown that the SGLIA interpreted in Ridgway was modeled on the FEGLIA that we are
andyzing. Sribling v. United Sates, 419 F.2d 1350, 1353 (8th Cir. 1969). Second, Ridgway itsdf
makes a strong policy statement that the statutory process for designation of beneficiaries at least under
SGLIA and, | believe, dso under FEGLIA, is an unchangeable congressond mandate. The statutorily
determined beneficiary -- whether by explicit designation or by the statutory default if thereisafalureto
designate -- is entitled to the benefits. Other interests such as arise under sate law are important, but these
cases show that the congressiond enactment preempts them.,

177. Thereis apossbly contrary argument in Ridgway itsalf that should be addressed. The Ridgway
magority and dissent divided over the meaning of Yiatchos v. Yiatchos, 376 U.S. 306 (1964). The United
States Supreme Court's mgjority view was that Yiatchos prevented federa preemption from shieding fraud
or breach of trust when there were efforts to "divest the wife of any interest in her own property.” Ridgway,
454 U.S. a 59 n. 8. By contrast, the soldier Ridgway had "misdirected property over which he had
exclugve control,” namely, the insurance bendfits arisng from his military service. Id. Looking to yet another
precedent, the Supreme Court said that "Congress made clear its intent to allow a serviceman to sdect the
beneficiary of his own gove rnment life insurance policy regardiess of state law,” which meant that
designation controlled over state law congtructive trust arguments. Id. (quoting Wissner v. Wissner, 338
U.S. 655, 670 (1950)). A later court interpreted this discussion as "limiting Yiatchos to Stuationsin which a
person had fraudulently divested avictim of avictim's own property.” Metropolitan Life v. Christ, 979 F.
2d at 581.

1178. Any broader application of the constructive trust exception, as desired by Mrs. McCord on this
gpped, dl but cancds the holding in Ridgway. Violaion of an agreement that granted someone ese aright
to insurance proceeds, whether in adivorce decree, a prenuptia agreement, or somewhere else, exigsin
each of these precedents. That by itsalf cannot be said to permit the congtructive trust theory to apply or
else Ridgway means nothing.

179. Both the FEGLIA and the SGLIA programs require that the insurance proceeds be paid to and
retained by the beneficiaries named according to the statutory procedures for designation. No one else has
aclam to those proceeds by state law, either to divert them before the insurer makes payment to
beneficiaries or to acquire them after they arrive.

1180. The mgority's view is plausible enough but it is foreclosed by the precedents. The guiding principleis
that the FEGLIA and SGLIA require that the beneficiary under the terms of those statutes receive the
benefits despite anything to the contrary. Had arelevant contract existed prior to the enactment of one of
these gtatutes, there might be some impairment of contract issues. But for usin this case, as wdl asthe other
courtsthat | have cited, no such issue exigts. In order to achieve the goa of guaranteed payments to the
datutory beneficiaries, the satutes override dl contrary efforts arisng from other court proceedings, from
agreements the insured might enter, or from any other source. This caseis not about semantics -- whether
Mrs. Spradling "receives’ the benefits or not -- but about entitlements. The mgority blocks the fulfillment of
the satutory scheme.

181. Agreements such asthe one herein effect say "anything to the contrary in FEGLIA notwithstanding,
the insured hereby agrees that the benefits paid a the time of my desth will not be paid under the FEGLIA



scheme but as | have otherwise provided.” That was accomplished in the present case by the beneficiary's
agreaing in the prenuptia contract not to claim the benefits even though she would be entitled to them. That
isadightly different variant on other gpproaches to avoid the FEGLIA scheme, but onethat | find suffers
from the same defect. Claiming the benefits requires an affirmative act, one that the mgority says violates
the prenuptia contract and creates a breach of contract action. Though it may be a breach of contract, for
usto nullify the clam for benefits in this manner is a certain breach of the wal of protection that the case law
has congtructed around the certainty that payments as the statute requires will be effectud.

McMILLIN, C.J., AND BRIDGES, J., JOIN THIS SEPARATE OPINION.

1. [Thompson footnote] Moreover, Gretchen will not be required to hold the proceedsin
congtructive trust for the benefit of the children. See Mercier v. Mercier, 721 F.Supp. 1124 (D.N.D.
1989) (federd insured's designation of beneficiary prevails over state law of constructive trusts); see
aso Metropolitan Life Ins. Co. v. McShan, 577 F.Supp. 165 (N.D.Cal. 1983) (mere fact that
FEGLI contains no attachment provision under which policy proceeds are protected from attachment,
levy or seizure does not compel conclusion that a congiructive trust may be imposed).



