
I N  THE SUPREME COURT OF THE STATE OF MONTANA 

N o .  12074 

GLENN H. ALLMAN, Adminis t ra tor  
of the Estate of  Pvan B .  APErnan, 
Deceased 

J. M. STUART, the CPTY OF GLASGOW 
and t he  COUNTY OF VALLEY, 

Defendants and Cross P l a i n t i f f s .  

O R D E R  

-- 

PER CURPAM: 

The op in ion  of t h i s  Court  da t ed  January 1 0 ,  1972 i s  

o rde red  amended as fol1sws : 

Another paragraph s h a l l  be  added on page 12, a t  t h e  

end o f  t h e  p r e s e n t  op in ion  and read ing :  

" P l a i n t i f f - a p p e l l a n t  to have his costs on e h i s  
appea l ,  t o  be taxed  by t h e  d i s t r i c t  court." 

The p e t i t i o n  f o r  r ehea r ing  is  den ied ,  

DATED t h i s  %st day of February,  3.972. 
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M r .  J u s t i c e  Frank I. Haswell d e l i v e r e d  t h e  Opinion of  t h e  
Court .  

I n  a  s u i t  between p l a i n t i f f  who owns two l o t s  and de- 

fendant  who owns an  o f f i c e  b u i l d i n g  s i t u a t e  t he reon ,  t h e  d i s t r i c t  

c o u r t  of Val ley County en t e red  judgment r e q u i r i n g  s a l e  o f  t h e  

l o t s  and b u i l d i n g  a s  a n  e n t i t y ,  w i t h  apport ionment of  t h e  s a l e  

proceeds between t h e  p a r t i e s .  P l a i n t i f f  appea l s  from t h i s  judg- 

ment and d e n i a l  o f  h i s  motion f o r  a  new t r i a l .  

The s a l i e n t  f a c t s  h e r e  a r e  unique. The two l o t s  i n  

q u e s t i o n  a r e  l oca t ed  i n  t h e  C i t y  of  Glasgow, Montana. An o f f i c e  

b u i l d i n g  had been cons t ruc t ed  on t h e  l o t s  by persons o t h e r  than 

t h e  p a r t i e s  i n  t h e  i n s t a n t  ca se .  F i n a n c i a l  problems ensued c u l -  

minat ing i n  a  mortgage f o r e c l o s u r e  a c t i o n  f i l e d  i n  t h e  United 

S t a t e s  D i s t r i c t  Court  i n  Glasgow by p l a i n t i f f ' s  decedent ,  who 

was t h e  owner and ho lder  of two $10,000 promissory n o t e s  and 

mortgages. Seve ra l  l i e n h o l d e r s ,  i nc lud ing  defendant  h e r e ,  were 

named a s  p a r t i e s  defendant  i n  t h e  f o r e c l o s u r e  a c t i o n .  

On June 19 ,  1961, t h e  United S t a t e s  D i s t r i c t  Court  en t e red  

i t s  f o r e c l o s u r e  dec ree  r e q u i r i n g  a  s e p a r a t e  s a l e  a t  pub l i c  a u c t i o n  

of t h e  l o t s  on t h e  one hand and a s e p a r a t e  s a l e  of t h e  b u i l d i n g  

on t h e  o t h e r  hand. Presumably t h i s  was done t o  e s t a b l i s h  t h e  proper 

l i e n  r i g h t s  and p r i o r i t i e s  among t h e  va r ious  l i e n h o l d e r s ,  a s  t o  

t h e  land and b u i l d i n g  r e s p e c t i v e l y .  Pursuant  t o  t h i s  f o r e c l o s u r e  

dec ree ,  t h e  s a l e  was he ld  by the  United S t a t e s  Marshal on October 

10 ,  1961, i n  Glasgow. 

The o f f i c e  b u i l d i n g  was o f f e red  f o r  s a l e  f i r s t .  P l a i n -  

t i f f ' s  decedent ,  who was t h e  mortgage h o l d e r ,  and de fendan t ,  who 

he ld  a mechanic's l i e n  f o r  e l e c t r i c a l  equipment i n s t a l l e d  i n  t h e  



b u i l d i n g ,  each b id  on t h e  b u i l d i n g .  Defendant e v e n t u a l l y  was t h e  

s u c c e s s f u l  b idde r  a t  a  p r i c e  o f  $14,000. 

The two l o t s  were then  o f f e r e d  f o r  s a l e  and purchased 

by p l a i n t i f f ' s  decedent f o r  a  p r i c e  o f  $20,000. Defendant t e s t i -  

f i e d  t h a t  he in tended t o  b i d  on t h e  l o t s ,  bu t  d i d  n o t  do s o  because 

t h e  opening b i d  was t o o  h igh .  

Both s a l e s  were subsequent ly  confirmed by t h e  United S t a t e s  

D i s t r i c t  Court  and s e p a r a t e  c e r t i f i c a t e s  of s a l e  were i s sued  t o  

t h e  r e s p e c t i v e  purchasers .  No appea l  has e v e r  been taken  by anyone 

i n  t h e  f o r e c l o s u r e  proceedings .  

Following t h e  f o r e c l o s u r e  s a l e ,  n e g o t i a t i o n s  were had be- 

tween t h e  r e s p e c t i v e  owners of t h e  l o t s  on t h e  one hand, and o f  

t h e  b u i l d i n g  on t h e  o t h e r .  Defendant ' s  tes t imony summar izes ' the  

s i t u a t i o n :  

"Q. And dur ing  t h e  f i r s t  yea r  o r  two a f t e r  t h i s  
Marshal l  ( s i c )  s a l e  was made you [defendant]  and 
myself [defendant  ' s  a t t o r n e y ]  and M r .  Kot tas  [ p l a i n -  
t i f f ' s  a t t o r n e y ]  and M r .  Allman [ p l a i n t i f f ]  have 
n e g o t i a t e d  t o g e t h e r  may t imes t r y i n g  t o  work o u t  a  
s o l u t i o n  t o  t h i s  problem of divided ownership h a v e n ' t  
we? (Bracketed ma t e r i a  1 supp l i ed )  

"A. That i s  c o r r e c t .  I ?  

During t h i s  per iod  t h e  c o n d i t i o n  of  t h e  b u i l d i n g  d i f f e r e d  

m a t e r i a l l y  from i t s  cond i t i on  a t  t h e  t ime o f  t r i a l .  The fol lowing 

excerp t  from de fendan t ' s  test imony p o r t r a y s  t h i s  s i t u a t i o n :  

"Q. And dur ing  t h a t  f i r s t  per iod a l s o  i s n ' t  i t  
t r u e  t h a t  your b u i l d i n g  was i n  n o t  t o o  good shape 
and i t  wouldn ' t  have been t o o  hard t o  move? 

"A. The w a l l s  were cracked and it  was only  about  a  
t h i r d  r en t ed  and t h e  p a i n t  and every th ing  from s e t t l e -  
ment and s t u f f . .  . t h e  wa l l s  were cracked and i t  could 
have been moved wi thout  doing t o o  much damage o u t s i d e  
of maybe l o s i n g  t h e  masonry on t h e  o u t s i d e  of i t  which 
a t  t h e  t ime c o s t  around $3,100.00 something l i k e  t h a t ,  
t o  r e p l a c e  t h e  masonry. 



" Q .  And a c t u a l l y  over  t h e  y e a r s  s i n c e  you bought t h e  
b u i l d i n g  you've pu t  i n  approxima t e l y  $12,000.00 worth 
of improvements have you n o t ?  

"A. Yes. The b u i l d i n g  i s  r e a l  good shape and f u l l y  
r e n t e d  a t  t h e  p r e s e n t .  

"Q. And t h e s e  improvements i n  t h e s e  ca ses  were r e -  
q u i r e d  by your r e n t e r s  i n  o rde r  t o  r e n t  space t o  them? 

"A. Well i t  c o u l d n ' t  be r en t ed  without: doing i t ,  no. 

"Q. And i s n ' t  i t  a l s o  t r u e  t h a t  about  $1,000.00 of  
t h o s e  improvements have been t o  g rade  and g r a v e l  t h e  
land around t h e  b u i l d i n g ?  

"A. Yes t h e  wate r .  . . i t  s tood  around t h e r e  l i k e  a  
l a k e  and  yo!^. . . b e s i d e s  n o t  being a b l e  t o  park t h e  
seepage underneath  was what was making i t  s e t t l e  and 
cracked a l l  t h e  w a l l s .  

" Q .  Is it p r a c t i c a l  t o  move t h e  b u i l d i n g  a t  t h e  p r e s e n t  
t ime? 

"A. Well i t  i s n ' t  p r a c t i c a l .  It would, it could be  
moved but  i t s  c o s t s  would be  p r e t t y  p r o h i b i t i v e .  It 
would undo a l l  t h e  remodeling and i t  would be  a  r e a l  
expensive p r o p o s i t i o n .  

"Q. And t h i s  has been a t t a c h e d  t o  t h e  ground wi th  a  
permanent c o n c r e t e  founda t ion ,  has  i t  n o t ?  

A .  That i s  c o r r e c t .  

"Q. And t h e r e  a r e  wate r  and sewer and gas l i n e s  
t h a t  go underground t o  t h e  b u i l d i n g ?  

A .  Uh huh. 

"Q. And it  has s idewalks  and s t e p s  t h a t  a r e  a t t a c h e d  
t o  t h e  groufid? 

"A. I put  i n  new s idewalks  on t h e  south s i d e  towards 
t h e  Elks t h i s  summer. There was running wa te r  s e t t l e d  
way down and was running wate r  under t h e  f o o t i n g  so---  

" Q .  Approximately how much money do you have inves t ed  
i n  t h e  b u i l d i n g  a t  t h e  p re sen t  t ime? 

"A. Around $22,000.00. " 

The n e g o t i a t i o n s  between p l a i n t i f f  and defendant  concerning 

t h e  b u i l d i n g  problem cont inued through a t  l e a s t  1965, accord ing  t o  

defendant .  A s  e a r l y  a s  1963 defendant  was n o t i f i e d  by p l a i n t i f f ,  

i n  w r i t i n g ,  t o  move t h e  b u i l d i n g  o f f  t h e  l o t s ;  defendant  was 



n o t i f i e d  i n  w r i t i n g  a g a i n  i n  1964. Ora l  n o t i f i c a t i o n  was a l s o  

made i n  1965. p l a i n t i f f ' s  test imony concerning t h i s  n o t i c e  i s  

summarized i n  t h e  fol lowing excerp t :  

Q .  Do you r e c a l l  having a  conve r sa t ion  w i t h  M r .  
S t u a r t  a t  h i s  home, you and I ,  a f t e r  t a l k i n g  t o  
M r .  Hurly [de fendan t ' s  a t t o r n e y ] ,  and M r .  Hurly 
t o l d  us t h a t  we could go and t a l k  t o  M r .  S t u a r t ?  
Do you r e c a l l  t h e  yea r  t h a t  was? (Bracketed m a t e r i a l  
added) 

"A. I t h i n k  i t  would have been i n  65.  

'p. And d id  we c o n t a c t  M r .  S t u a r t  a t  t h a t  t ime? 

"A. Yes. 

"Q. And where d i d  we c o n t a c t  him? 

"A. A t  h i s  house. 

"Q. Who was p r e s e n t ?  

A .  You and M r .  S t u a r t  and myself .  

Q .  And what. .  . Did you t a l k  t o  him about  anyth ing  
a t  t h a t  t ime?  

"A. Yes . 
Q .  What was i t ?  

"A.  About removing t h e  bu i ld ing .  

Q And what, what was t h e  g i s t  o f  t h e  conversa-  
t i o n  t h a t  you had i n  my presence t h e r e  w i t h  M r .  S t u a r t ?  

"A. Well he  was going t o  g e t  around t o  it and we 
t a l k e d  about  i f  we shou ldn ' t  be g e t t i n g  some r e n t  o f f  
f o r  t h e  t ime t h a t  he  had used i t ,  and he  agreed  t h a t  
we should and I t h i n k ,  I t h i n k  he asked how much we 
wanted and I t o l d  him t o  submit  a  f i g u r e  and 1 ' d  t a k e  i t  
up w i t h  t h e  h e i r s  and ... 
"Q. Did you r e c e i v e  such a  f i g u r e  from him? 

llA. No."' 

S t a t e  and l o c a l  t axes  were s e p a r a t e l y  b i l l e d  t o  t h e  owner 

of  t h e  l o t s  and t o  t h e  owner of  t h e  b u i l d i n g  r e s p e c t i v e l y ,  fo l lowing 

t h e  r eco rd ing  of t h e  f o r e c l o s u r e  decree .  



Defendant has  paid  no th ing  t o  p l a i n t i f f  f o r  t h e  use  of 

t h e  land on which t h e  b u i l d i n g  i s  s i t u a t e d ,  nor  has he made an  

account ing of income from t h e  bu i ld ing .  

On January 11, 1966, p l a i n t i f f  f i l e d  t h e  i n s t a n t  s u i t  

a g a i n s t  defendant  i n  t h e  d i s t r i c t  c o u r t  o f  Val ley County seek ing  

a  mandatory i n j u n c t i o n  r e q u i r i n g  defendant  t o  remove h i s  b u i l d i n g  

from p l a i n t i f f ' s  two l o t s ,  an  account ing of r e n t s  and p r o f i t s  

from t h e  b u i l d i n g ,  damages, and a t t o r n e y  f e e s .  

Defendant answered and f i l e d  a  counterc la im,  mistakenly 

des igna ted  a  c r o s s  complaint  . H i s  answer admit ted t h e  purchase 

of t h e  t h e  land by p l a i n t i f f  and t h e  purchase of t h e  b u i l d i n g  

loca t ed  thereon  by h imse l f ;  h i s  c o l l e c t i o n  of a l l  r e n t a l s  f o r  

space i n  t h e  b u i l d i n g ;  g e n e r a l l y  denied a l l  e l s e  i nc lud ing  any 

r i g h t  i n  p l a i n t i f f  t o  r e l i e f ;  and s e t  f o r t h  two a f f i r m a t i v e  de- 

fenses :  (1) The r e n t a l s  c o l l e c t e d  a r e  f o r  space  i n  t h e  b u i l d i n g  

and a r e  no concern of p l a i n t i f f ;  (2) The e n t i r e  s i t u a t i o n  was 

c r e a t e d  by p l a i n t i f f ' s  decedent i n  causing t h e  land and b u i l d i n g  

t o  be s o l d  s e p a r a t e l y  i n  h i s  f o r e c l o s u r e  a c t i o n .  

On September 11, 1967, Judge Loucks sus t a ined  p l a i n t i f f ' s  

motion t o  d i smiss  de fendan t ' s  answer and countercla im (e r roneous ly  

des igna ted  a  c ros s  c l a im) .  Subsequently Judge Loucks d i ed  and 

Judge S o r t e ,  h i s  successo r ,  assumed j u r i s d i c t i o n .  P l a i n t i f f  f i l e d  

an  amended complaint  naming t h e  c i t y  of Glasgow and Val ley County 

a s  a d d i t i o n a l  p a r t i e s  defendant ,  s o  t h a t  t a x  l i a b i l i t y  on t h e  l o t s  

could be determined.  Defendant S t u a r t  f i l e d  an answer and counter -  

c la im t o  t h e  amended complaint  s u b s t a n t i a l l y  s i m i l a r  t o  h i s  o r i g i n a l  

pleading.  

T r i a l  was he ld  be fo re  t h e  c o u r t  s i t t i n g  wi thout  a  j u r y .  

On March 11, 1971, t he  d i s t r i c t  c o u r t  en te red  i t s  f ind ings  of f a c t ,  



conc lus ions  of  law and judgment. I ts  subs t ance  was: 

"The only e q u i t a b l e  s o l u t i o n  t o  t h i s  con t roversy  
i s  t o  s e l l  t h e  l o t  and b u i l d i n g  t o g e t h e r  and 
t h e r e a f t e r  a p p o r t i o n  t h e  proceeds among t h e  
p a r t i e s " .  

Judgment was en t e red  acco rd ing ly .  

Following t h e  d i s t r i c t  c o u r t  I s  d e n i a l  of  p l a i n t i f f ' s  

motion t o  amend t h e  f i n d i n g s  o f  f a c t ,  conc lus ions  o f  law, and 

judgment o r  i n  t h e  a l t e r n a t i v e  t o  g r a n t  p l a i n t i f f  a  new t r i a l ,  

p l a i n t i f f  appea l s  from t h e  f i n a l  judgment and d e n i a l  o f  h i s  

motion f o r  new t r i a l .  

P l a i n t i f f  l i s t s  s i x  i s s u e s  f o r  review upon appea l .  We 

summarize t h e  c o n t r o l l i n g  i s s u e s  i n  t h i s  f a sh ion :  

1. Is p l a i n t i f f  e n t i t l e d  t o  a  mandatory i n j u n c t i o n  

r e q u i r i n g  removal of  t h e  b u i l d i n g  from h i s  l o t s ?  

2 .  Is defendant  e n t i t l e d  t o  r e q u i r e  t h a t  t h e  land and 

b u i l d i n g  be s o l d  t o g e t h e r  and t h e  proceeds apport ioned among 

t h e  p a r t i e s ?  

3 .  Is p l a i n t i f f  e n t i t l e d  t o  an  account ing o r  r ea sonab le  

r e n t a l  f o r  t h e  use  of h i s  l and?  

The f i r s t  i s s u e  f o r  review r e q u i r e s  no extended d i s c u s -  

s i o n .  P l a i n t i f f  i s  the  s o l e  and exc lus ive  owner of  t h e  two l o t s  

by v i r t u e  o f  h i s  purchase of  t h e  land a t  t h e  f o r e c l o s u r e  s a l e .  

Defendant acqu i r ed  no i n t e r e s t  i n  t h e  land  by v i r t u e  o f  h i s  pur- 

chase o f  t h e  b u i l d i n g  the reon ,  under t h e  s e p a r a t e  f o r e c l o s u r e  

s a l e  of  t h e  b u i l d i n g .  Defendant t e s t i f i e d  t h a t  a t  t h e  t ime of  

t h e  f o r e c l o s u r e  s a l e  he knew he  was buying j u s t  t h e  b u i l d i n g ;  

t h a t  p l a i n t i f f ' s  decedent bought t h e  land;  and t h a t  w a t e r ,  sewer,  

and e l e c t r i c a l  connec t ions  were i n  p l ace .  Defendant admi t ted  

n e g o t i a t i o n s  were had fol lowing t h e i r  r e s p e c t i v e  purchases a t  t h e  



f o r e c l o s u r e  s a l e s  i n  an  a t tempt  t o  work ou t  a  s o l u t i o n  t o  t h e  

problem of d iv ided  ownership. The evidence i s  equa l ly  c l e a r  

t h a t  d e s p i t e  t h e i r  f a i l u r e  t o  r e so lve  t h i s  q u e s t i o n ,  defendant  

went ahead and made ex tens ive  improvements t o  t h e  bu i ld ing  t o  

t h e  tune  of some $12,000, which rendered i t  i m p r a c t i c a l  t o  remove 

t h e  b u i l d i n g  from p l a i n t i f f ' s  land.  

There i s  no evidence p l a i n t i f f  mis led defendant  i n t o  

t ak ing  t h i s  course  of  a c t i o n  o r  had anyth ing  t o  do wi th  i t ;  on 

t h e  c o n t r a r y ,  a l l  t h e  evidence i n d i c a t e s  repea ted  demands by 

p l a i n t i f f  t h a t  defendant  remove t h e  b u i l d i n g  from p l a i n t i f f ' s  

l o t s .  It is admit ted by both  p a r t i e s  t h a t  defendant  has  pa id  

no th ing  t o  p l a i n t i f f  f o r  t h e  use o f  h i s  land occupied by de- 

f e n d a n t ' s  bu i ld ing  f o r  s e v e r a l  years  fol lowing t h e  f o r e c l o s u r e  

s a l e s .  P l a i n t i f f  has  r epea ted ly  demanded t h a t  defendant  remove 

t h e  b u i l d i n g ;  defendant  has  neglec ted  t o  do s o  wi thout  any r i g h t  

whatever t o  occupy p l a i n t i f f ' s  land; and,  p l a i n t i f f  i s  e n t i t l e d  

t o  a  mandatory i n j u n c t i o n  r e q u i r i n g  defendant  t o  remove t h e  

b u i l d i n g  from p l a i n t i f f ' s  land w i t h i n  such reasonable  t ime and 

under such reasonable  procedures a s  t h e  d i s t r i c t  c o u r t  may r e q u i r e .  

D i rec t ing  our  a t t e n t i o n  t o  t h e  second i s s u e  f o r  review,  

t h e  r i g h t s  o f  t h e  p a r t i e s  a r e  equa l ly  c l e a r .  The d i s t r i c t  c o u r t  

cannot o rde r  t h a t  t he  l o t s  and b u i l d i n g  be s o l d  a s  an  i n d i v i s i b l e  

e n t i t y  w i th  t h e  proceeds of t h e  s a l e  appor t ioned  between t h e  

p a r t i e s  i n  t h e  absence of a  primary r i g h t  i n  defendant  t o  such 

r e l i e f .  Here, t h e r e  i s  no such primary r i g h t  i n  defendant  e i t h e r  

under Montana's p a r t i t i o n  s t a t u t e s  o r  by a p p l i c a t i o n  of any recog- 

n i zed  e q u i t y  p r i n c i p l e .  

Defendant has no r i g h t  t o  such r e l i e f  under our p a r t i t i o n  

s t a t u t e s  a s  they r e q u i r e  an  ind iv ided  co-ownership of t h e  proper ty  



t o  be p a r t i t i o n e d .  Sec t ion  93-6301, R.C.M. 1947, provides i n  

ma te r i a l  p a r t :  

11 When s e v e r a l  co tenants  hold and a r e  i n  possession 
of r e a l  property a s  j o i n t  t enan t s  o r  tenants  i n  
common * * * an a c t i o n  may be brought by one o r  more 
of such persons f o r  a  p a r t i t i o n  thereof  * * * and 
f o r  a  s a l e  of such property,  o r  a  p a r t  t h e r e o f ,  i f  
i t  appears t h a t  a  p a r t i t i o n  cannot be made without  
a  g r e a t  pre judice  t o  t h e  owners. 11 

Sect ion 93-6301.1, R.C.M. 1947, r equ i res  the  same co- 

tenancy i n  p a r t i t i o n  a c t i o n s  of personal  property.  Here, t h e r e  

i s  no cotenancy of an  undivided i n t e r e s t  a s  j o i n t  t e n a n t s ,  tenants  
i s  

i n  common, o r  otherwise;  on the  con t ra ry ,  p l a i n t i f f / t h e  s o l e  and 

exclusive owner of t h e  r e a l  e s t a t e ,  i . e .  t he  land,  while  defendant 

i s  the  s o l e  and exclus ive  owner of t h e  personal  proper ty ,  i . e .  

t he  bui ld ing .  Accordingly, defendant has no s tanding t o  br ing  

a  p a r t i t i o n  a c t i o n  on t h e  e n t i r e  proper ty ,  I.@. t h e  land and t h e  

bui ld ing ,  a s  he i s  no t  a  cotenant  the re in .  In  e f f e c t ,  t h e  fore-  

c  losu re  decree and s e p a r a t e  s a l e s  p a r t i t i o n e d  the  property i n t o  

twoseparate p a r t s ,  each owned exclus ive ly  by t h e  r e spec t ive  

p a r t i e s  t o  t h i s  a c t i o n .  

Nor has defendant,  under any recognized e q u i t a b l e  p r i n c i p l e ,  

e s t ab l i shed  any primary r i g h t  i n  himself t o  have the  bu i ld ing  and 

land merged f o r  s a l e ,  s o l d  a s  an e n t i t y ,  and t h e  s a l e  proceeds 

apportioned between the  r e spec t ive  owners. Both p a r t i e s  purchased 

t h e i r  r e spec t ive  p roper t i e s  with t h e i r  eyes open; under no m i s -  

r ep resen ta t ion ,  mistake,  or  misunders tanding; and, with f u l l  

knowledge of the  problems inherent  i n  divided ownership. 

Defendant u n i l a t e r a l l y  proceeded t o  expend a  s u b s t a n t i a l  

sum of money i n  improvements on h i s  bu i ld ing ,  rendering i t  i m -  

p r a c t i c a l  t o  remove it  from p l a i n t i f f ' s  land. A l l  t hese  improve- 

ments were made without any agreement o r  payment t o  p l a i n t i f f  of 

a  reasonable r e n t a l  f o r  t h e  use of h i s  land,  and a t  l e a s t  some of 



t h e  improvements were made i n  t h e  f ace  of repeated demands by 

p l a i n t i f f  t h a t  defendant remove h i s  bu i ld ing  from p l a i n t i f f ' s  

land. Defendant i s  nothing more than a  naked t r e s p a s s e r  on 

p l a i n t i f f ' s  land who proceeded a t  h i s  p e r i l  with s u b s t a n t i a l  

improvements t o  h i s  bui ld ing  i n  t h e  hope t h a t  some agreement 

could be reached whereby he could purchase t h e  land,  p l a i n t i f f  

would purchase h i s  bu i ld ing ,  o r  a  r e n t a l  agreement o r  some o the r  

arrangement could be consummated s o  t h a t  t h e  bui ld ing  would 

not  have t o  be removed from Lhe land. No agreement has been 

reached and now defendant seeks t o  compel p l a i n t i f f  t o  s e l l  h i s  

land a t  publ ic  auc t ion .  

Defendant has no primary r i g h t  t o  compel p l a i n t i f f  t o  

do t h i s .  The land belongs t o  p l a i n t i f f  who has t h e  r i g h t  t o  

s e l l  i t  on such terms and condi t ions  a s  he sees  f i t ;  o r  p la in -  

t i f f  can re fuse  t o  s e l l  i t  a t  a l l .  These r i g h t s  a r e  unquesttoned 

inc iden t s  of l e g a l  ownership of p r i v a t e  property.   lai in tiff's 

motives or  reasons f o r  s a l e  o r  r e f u s a l  t o  s e l l ,  o r  h i s  terms and 

condi t ions  of s a l e ,  a r e  immaterial .  

Unquestionably defendant now f i n d s  himself i n  a  d i f f i c u l t  

pos i t ion  with a  l ike l ihood of sus ta in ing  a  s u b s t a n t i a l  l o s s ,  but  

i t  i s  a  s i t u a t i o n  of h i s  own making f o r  which p l a i n t i f f  i s  i n  no 

m y  chargeable  nor respons ib le .  Although defendant argues t h a t  

t h i s  s i t u a t i o n  was c rea ted  by p l a i n t i f f ' s  decedent i n  br inging 

about t h e  divided ownership a s  a  r e s u l t  of h i s  forec losure  s u i t ,  

t h e r e  i s  n e i t h e r  evidence t h a t  t h e  s e p a r a t e  s a l e s  under t h e  fore-  

c l o s u r e  decree were h i s  doing, nor t h a t  defendant misunderstood 

o r  was misled i n  any way about what he was purchasing o r  of h i s  

r i g h t s  thereunder.  



Under such circumstances , what e q u i t a b l e  p r i n c i p l e  

compels t h e  owner of  land t o  s e l l  i t  a t  publ ic  auc t ion  a g a i n s t  

h i s  wishes t o  prevent a  l o s s  t o  a  cont inuing t r e s p a s s e r  wi th  

n o t i c e ?  The ques t ion  provides i t s  own answer and demonstrates 

the  f a l l a c y  of defendant ' s  pos i t ion  on t h i s  i ssue .  

Proceeding t o  t h e  f i n a l  i s s u e ,  we hold t h a t  a l though 

p l a i n t i f f  i s  not  e n t i t l e d  t o  an accounting of defendant ' s  r e n t a l s  

on h i s  o f f i c e  bu i ld ing ,  p l a i n t i f f  i s  never the less  e n t i t l e d  t o  a  

reasonable r e n t a l  f o r  t h e  use of h i s  land occupied by defendant ' s  

bui ld ing .  P l a i n t i f f  i s  no t  e n t i t l e d  t o  an  accounting simply 

because defendant i s  t h e  s o l e  and exclus ive  owner and landlord of 

the  bui ld ing  and p l a i n t i f f  has no i n t e r e s t  i n  t h e  bu i ld ing  o r  

r e n t a l s  der ived from i t s  tenants .  On t h e  o the r  hand, p l a i n t i f f  

a s  s o l e  and exclus ive  owner of t h e  land on which t h e  bui ld ing  i s  

s i t u a t e  i s  e n t i t l e d  t o  the  reasonable r e n t a l  value of h i s  land 

f o r  t h e  period of time i t  was and i s  occupied by defendant ' s  

bui lding.  

The record of t h e  t r i a l  i s  devoid of any s u b s t a n t i a l  

c r e d i b l e  evidence concerning t h e  reasonable r e n t a l  va lue  of 

p l a i n t i f f ' s  land. The only evidence of fered  on t h i s  poin t  i s  

the  bald a s s e r t i o n  by p l a i n t i f f  t h a t  "we f igured  it  could e a s i l y  

br ing  i n  $75.00 t o  $80.00 a  month'' j u s t  f o r  parking. P l a i n t i f f  

gave no b a s i s  f o r  t h i s  opinion and admitted t h a t  he d id  no t  look 

i n t o  the  a c t u a l  expense of c r e a t i n g  a  parking l o t  on h i s  land. 

P l a i n t i f f  a l s o  t e s t i f i e d  t h e r e  were two vacant l o t s  immediately 

west of  h i s  land which were used a s  parking space f o r  patrons 

of the  Elks Club and defendant 's  bui ld ing  and t h a t  he d id  n o t  

know of anyone who was paying any s o r t  of r e n t  f o r  t h i s  parking. 



Accordingly, t h i s  cause i s  remanded t o  t h e  d i s t r i c t  cour t  

with d i r e c t i o n s  t o  vaca te  t h e  f indings of f a c t ,  conclusions of 

law, and judgment he re to fo re  entered;  t o  hold a f u r t h e r  hearing 

t o  determine t h e  reasonable r e n t a l  value t o  be paid p l a i n t i f f  

f o r  t h e  use of h i s  land by defendant;  and, f o r  the  e n t r y  of 

appropr ia te  f indings o t  t a c t ,  conclusions of law, and f i n a l  

judgment i n  conformity with t h i s  opinion. 

Associate  J u s t i c e  

ef J u s t i c e  


