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PER CURIAM: 

This  i s  an o r i g i n a l  proceeding seek ing  a  w r i t  of  p roh i -  

b i t i o n  d i r e c t e d  t o  t h e  d i s t r i c t  c o u r t  o f  t h e  f i r s t  j u d i c i a l  

d i s t r i c t ,  Judge F a l l  p r e s i d i n g .  On November 15 ,  1971, a  p e t i t i o n  

was f i l e d  i n  t h i s  Court seek ing  t o  s e t  a s i d e  an o rde r  denying a  

motion t o  quash a  w r i t  of mandate i s sued  by Judge F a l l .  

P e t i t i o n e r  Ken Nybo had been named defendant  i n  an  

a p p l i c a t i o n  f o r  a n  a l t e r n a t i v e  w r i t  of  mandamus i n  cause  No. 35351, 

f i l e d  October 2 6 ,  1971, i n  t h e  respondent d i s t r i c t  c o u r t  i n  Lewis 

and C la rk  County. The a p p l i c a t i o n  f o r  a n  a l t e r n a t i v e  w r i t  o f  

mandamus was by Harry L .  B i l l i n g s  who sought  mandamus t o  i n s p e c t  

t h e  books o f  one "Save Our S t a t e  Committeef1 ( h e r e i n a f t e r  r e f e r r e d  

t o  a s  SOS), under t h e  p rov i s ions  of  s e c t i o n  94-1431(4), R.C.M. 

1947. B i l l i n g s  was des igna ted  p l a i n t i f f  and a p p l i c a n t ,  and i t  

i t  was a l l e g e d  t h a t  Nybo, des igna ted  defendant ,  was chairman o f  

SOS and had custody of  t h e  "booksf1. The a p p l i c a t i o n  a l l e g e d  t h a t  

B i l l i n g s  was an  i n c o r p o r a t o r ,  d i r e c t o r  and s e c r e t a r y - t r e a s u r e r  

o f  an  o r g a n i z a t i o n  c a l l e d  "C i t i zens  Opposed t o  S a l e s    ax" (here -  

i n a f t e r  r e f e r r e d  t o  a s  COST), and thus  e n t i t l e d  t o  i n s p e c t  t h e  

books of  SOS. It was a l l e g e d  t h a t  COST and SOS were opposing 

o r g a n i z a t i o n s  concerned w i t h  d e f e a t i n g  o r  pass ing  Referendum 

!I68 a t  t h e  e l e c t i o n  on November 2 ,  1971. 

Referendum !I68 was provided f o r  by t h e  1971 Montana 

Revenue Act ,  whereby t h e  l e g i s l a t u r e  enacted i n t o  law a  40% 

income t a x  s u r t a x  e f f e c t i v e  on passage and approva l  of t h e  A c t ,  

It then r e f e r r e d  t o  t h e  people  a  measure w i t h  two q u e s t i o n s :  

(1) For r educ t ion  of  t h e  a l r e a d y  imposed 40% income t a x  s u r t a x  

t o  10% and f o r  enactment of  a  2% s a l e s  and use  t a x ;  o r  (2)  a g a i n s t  

t h e  r educ t ion  of  t h e  40% income t a x  s u r t a x  t o  10% and a g a i n s t  

enactment of a  2% s a l e s  and use  t a x .  



I n  o t h e r  words, t h e  l e g i s l a t u r e  imposed an  a d d i t i o n a l  

t a x  and gave t h e  people a  cho ice  of  con t inu ing  t h a t  t a x  o r  sub- 

s t i t u t i n g  a  new one; t h e  only  apparen t  d i f f e r e n c e  being i n  who 

would pay. It would be  a  g r o s s  unders ta tement  t o  s a y  t h a t  such 

a  cho ice  would be c o n t r o v e r s i a l .  The l e g i s l a t u r e  passed a long  

t h i s  cho ice  t o  t h e  people  a t  a  s p e c i a l  e l e c t i o n  on No.vember 2 ,  

1971. The Act c a l l e d  t h i s  s p e c i a l  e l e c t i o n  a  " s p e c i a l  g e n e r a l  

e l e c t i o n " .  

I n  t h e  d i s t r i c t  c o u r t  mandamus a c t i o n ,  t h e  p raye r  f o r  

r e l i e f  asked t h a t  an  a l t e r n a t i v e  w r i t  of mandus be i s sued  r e -  

t u r n a b l e  w i t h i n  a  ve ry  b r i e f  pe r iod ,  compell ing defendant  t o  

open t h e  books of SOS t o  i n s p e c t i o n ;  t h a t  t h e  a p p l i c a n t  have 

c o s t s  and an  a t t o r n e y  f e e .  

A h  a l t e r n a t i v e  w r i t  o f  mandamus was i s sued  by t h e  

respondent c o u r t  on October 26. It was r e t u r n a b l e  on October 

28 a t  10 a.m. It was never  served on defendant  Nybo. 

Nonetheless ,  on t h e  r e t u r n  day ,  t h e  respondent c o u r t  

heard tes t imony by p l a i n t i f f  B i l l i n g s  and s t a t emen t s  by h i s  

counse l  who admit ted s e r v i c e  had n o t  been had,  b u t  a s s e r t e d  

t h a t  defendant  Nybo was "hiding out". A f t e r  a  b r i e f  hea r ing  

t h e  fol lowing col loquy occurred:  

"COURT: Well ,  you a r e  a n  o f f i c e r  of t h i s  Court .  
I f  you p re sen t  t h a t  t o  be t h e  f a c t ,  I w i l l  a c c e p t  
i t  a s  such.  Prepare  a  Preemptory [ s i c ]  W r i t  o f  
such a  n a t u r e  t h a t  i f  neces sa ry ,  why t h e  S h e r i f f  
may f o r c e  h i s  e n t r y  i n t o  t h e  o f f i c e  and s e i z e  what- 
ever  i s  t h e r e ,  and M r .  Nybo I want brought f o r t h w i t h  
be fo re  t h i s  Court t o  explain---Was h e  ever  s e rved?  

"MR. OLSEN: No, s i r ,  he  was n o t ,  and I submit t h a t  he  
has  been evading us .  

I I COURT: Well ,  under t h e  c i rcumstances  prepare  a n  
a p p r o p r i a t e  paper s o  t h a t  he w i l l  b e  f o r t h w i t h  
brought b e f o r e  t h i s  c o u r t  t o  exp la in  h i s  a c t i o n  and 
be s u b j e c t  t o  i n t e r r o g a t i o n  by you i n  open c o u r t .  
T h a t ' s  t h e  way we do t h a t  ." 



I t  [ ~ I h e  way we do t h a t "  became what i s  e n t i t l e d  "Peremp- 

t o r y  Writ of   anda am us" which i s  i n  p a r t  a s  fol lows:  

"THE STATE OF MONTANA t o  KhT NYBO, Chairman of t h e  
Save Our S t a t e  Committee, Helena, Montana, Gree t ing :  

11 WHEREAS, t h e  above e n t i t l e d  came on r e g u l a r l y  
f o r  hear ing  on t h e  28 th  day of  October ,  1971, a t  
10:OO A . M .  and ,  

"WHEREAS, t h e  a p p l i c a n t  and p l a i n t i f f ,  HARRY L. 
BILLINGS, was r e g u l a r l y  and du ly  sworn and t e s t i f i e d ,  
and,  

"l.JHEREAS, t h i s  c o u r t  has  du ly  found and determined 
t h a t  t h e  defendant ,  KEN NYBO, i s  t h e  Chairman of  t h e  
Save Our S t a t e  Committee, h e r e i n  a f t e r  r e f e r r e d  t o  a s  
S.O.S., an  unincorporated a s s o c i a t i o n  formed f o r  t h e  
purpose o f  promoting t h e  passage of  Referendum No. 68 
( t h e  s a l e s  t a x )  which w i l l  appear  on t h e  b a l l o t  o f  t h e  
November 2 ,  1971, s p e c i a l  g e n e r a l  e l e c t i o n ,  and ,  

"WHEREAS, t h i s  c o u r t  has du ly  found and adjudged 
t h a t  the  defendant ,  KEN NYBQ, Chairman of S.O.S.,  has  
a d v e r t i s e d  urg ing  passage o f  t h e  S a l e s  Tax Referendum 
and has r ep re sen ted  t h e  o f f i c e s  t o  be  under t h e  name 
of  KEN NYBO, S.O.S., Helena, Montana, and t h a t  add res s  
was found t o  be  Room 305 o f  t h e  Union Bank Bu i ld ing ,  
Helena, Montana, and ,  

"WHEREAS, t h i s  c o u r t  has  taken s p e c i a l  n o t e  of  
Sec t ion  94-1431, Subsect ion ( 4 ) ,  RCM1947: a s  fo l lows ,  

"' (4) t h e  books of  account  o f  every t r e a s u r e r  of  
any p o l i t i c a l  p a r t y ,  committee, o r  o r g a n i z a t i o n ,  
dur ing  a n  e l e c t i o n  campaign, s h a l l  be  opened 
a t  a l l  reasonable  o f f i c e  hours  t o  t h e  i n s p e c t i o n  
of t h e  t r e a s u r e r  and chairman of  any opposing p o l i t i -  
ca 1 [party] o r  organiza  t i o n  f o r  t h e  same e l e c t o r i a  1 
d i s t r i c t ;  and h i s  r i g h t  o f  i n s p e c t i o n  may be en- 
fo rced  by Writ of Mandamus by any c o u r t  of  compe- 
t e n t  j u r i s d i c t i o n .  ' 

"wI.IEREAS, t h i s  c o u r t  has  du ly  found and adjudged 
t h a t  t h e  books of  account  a r e  i n  t h e  possess ion  and 
under t he  d i r e c t i o n  of  s a i d  defendant  Chairman, KEN NYBO, 
a t  h i s  o f f i c e s  a t  Helena, Montana, a f o r e s a i d ,  and ,  

"WHEREAS, t h i s  c o u r t  has du ly  found and adjudged 
t h a t  t h e  defendant ,  KEN NYBO, and t h e  o r g a n i z a t i o n ,  
S.O.S. Committee, have f a i l e d ,  r e f u s e d ,  and neg lec t ed  
t o  open t o  pub l i c  i n spkc t ion  a s  provided by law, and ,  

"wHERUS, t h i s  c o u r t  has du ly  found and adjudged t h a t  
t h e  o r g a n i z a t i o n  S.O.S. Committee and t h e  defendant ,  KEN 
NYBO, f a i l e d ,  r e f u s e d ,  and neg lec t ed  t o  open t h e  books 



t o  s a i d  p l a i n t i f f ,  HARRY L. BILLINGS, upon 
r e g u l a r  and o r d e r l y  demand t h e r e f o r e  [ s i c ]  a t  t h e  
o rd ina ry  and r e g u l a r  hours of bus ines s  on 
t h e  26th  day of October,  1971, a t  Room 305, 
Union Bank Bui ld ing ,  Helena, Montana, and,  

"WHEREAS, t h i s  c o u r t  has  du ly  found and 
adjudged t h a t  t h e  defendant ,  KEN NYBO, and t h e  
o r g a n i z a t i o n ,  S. 0 .  S.  Committee, Helena, Montana, 
have evaded t h e  du ly  and r e g u l a r l y  i s sued  process ,  
namely an A l t e r n a t e  W r i t  o f  Mandate i s sued  by 
t h e  above e n t i t l e d  c o u r t ,  upon t h e  a p p l i c a t i o n  
duly  v e r i f i e d  by t h e  p l a i n t i f f ,  HARRY L. BILLINGS, 

"NOW THEREFORE, t h i s  c o u r t ,  being w i l l i n g  
t h a t  speedy j u s t i c e  be done i n  t h i s  c a s e  on beha l f  
of him, t h e  p l a i n t i f f  and a p p l i c a n t ,  does command 
you, DAVE MIDDLEMAS, S h e r i f f ,  Lewis and C la rk  County, 
S t a t e  of Montana, t o  fo r thwi th  s e e k  o u t  KEN NYBO, 
Chairman S.O.S. Committee, a t  any p l ace  t h a t  he can 
be found and b r i n g  him t o r t h w i t h  b e f o r e  t h e  above 
e n t i t l e d  c o u r t ;  

"AND, you, S h e r i f f  Middlemas, a r e  f u r t h e r  
ordered and t h i s  c o u r t  does command you t h a t  you 
go t o  t h e  o f f i c e  of  t h e  S.O.S. Committee a t  Room 
305 of  t h e  Union Bank Bui lding and t h e r e  demand oL 
anyone p re sen t  o r  i f  no one i s  p r e s e n t  t h a t  you do 
e n t e r  t h a t  room and t h a t  you s e i z e  t h e  books o f  
account  of  t h a t  p o l i t i c a l  committee, S.O.S. Committee 
and you b r i n g  such books of account  f o r t h w i t h  t o  t h e  
above e n t i t l e d  c o u r t  . I t  

The foregoing r a t h e r  i n t e r e s t i n g  document would appear  

be a  judgment, a  s e a r c h  war ran t ,  a  war ran t  of  a r r e s t ,  a  body 

a t tachment - - -a l l  wi thout  due process  o r  any process  o f  law; 

defendant  n o t  having been served nor t h e  c o u r t  having ob ta ined  

j u r i s d i c t i o n  over him. 

On t h e  fol lowing day,  October 29,  counse l  f o r  defendant  

Nybo ( appa ren t ly  now a  c r i m i n a l  de iendant  a l s o )  appeared.  On 

November 1 de fendan t ' s  counse l  f i l e d  a  motion t o  quash on t h e  

grounds t h a t  t h e  "ex t r ao rd ina ry  w r i t  o f  mandate was improvident ly  

entered" .  A b r i e f  i n  suppor t  o f  t h e  motion was a l s o  f i l e d .  

On t h a t  same day,  November 1, t h e r e  appears  i n  t h e  c o u r t  

r eco rds  ano the r  t r a n s c r i p t ,  wherein t h e  motion t o  quash was f i l e d  

and t h e  respondent d i s t r i c t  c o u r t  summarily, wi thout  even read ing  



o r  hea r ing  i t s  c o n t e n t s ,  denied t h e  motion and proceeded t o  a l l ow 

p l a i n t i f f ' s  counse l  t o  cross-examine defendant  Nybo and f o r c e  

produc t ion  o f  t h e  books. Counsel f o r  Nybo made s e v e r a l  o b j e c t i o n s ,  

t r i e d  t o  o f f e r  some evidence,  and asked t o  be heard ;  a l l  i n  va in .  

He was summarily denied and t h e  hear ing  te rmina ted  by t h e  c o u r t  

announcing: "Court i s  i n  r eces s . "  

The foregoing shows a  l a c k  of  p rocedura l  due process  and 

a  l a c k  of  fundamental f a i r n e s s  t o  t h e  e x t e n t  t h a t  t h e  e n t i r e  ma t t e r  

i s  vo id .  But,  i t  d i d  n o t  even s t o p  the re !  On November 5 ,  t h e  

same d i s t r i c t  judge awarded c o s t s ,  a s  w e l l  a s  a t t o r n e y  f e e s  i n  

t h e  amount o f  $500, a g a i n s t  Nybo. It i s  p a t e n t l y  obvious t h a t  such 

c o s t s  and a t t o r n e y  f e e s  awarded a s  a  r e s u l t  o f  a  void  proceeding 

cannot s t a n d .  

However, t h e  i n s t a n t  p e t i t i o n  f o r  a  w r i t  o f  p r o h i b i t i o n  

goes f u r t h e r .  It s e e k s ,  i n  e f f e c t ,  a  r u l i n g  n o t  only  t h a t  t h e  

proceedings were vo id ,  b u t  t h a t  t hey  were void  because t h e  

o r g a n i z a t i o n  SOS i s  n o t  w i t h i n  t h e  purview o f  s e c t i o n  94-1431(4), 

R.C.M. 1947. I n  t h i s  regard  p e t i t i o n e r  a s s e r t s  t h a t  SOS was a  

b i p a r t i s a n  o r g a n i z a t i o n  t o  promote passage o f  Referendum #68 and 

thus  was l e g i s l a t i v e  i n  n a t u r e  and n o t  p o l i t i c a l  w i t h i n  t h e  s e n s e  

and meaning o f  s e c t i o n  94-1431(4), R.C.M. 1947. 

P e t i t i o n e r  f u r t h e r  a l l e g e s  t h e  respondent d i s t r i c t  c o u r t ' s  

d e n i a l  of  t h e  motion t o  quash may have been a  de t e rmina t ion  which 

would render  p e t i t i o n e r  and members and c o n t r i b u t o r s  t o  SOS l i a b l e  

t o  p rosecu t ion  under t h e  p rov i s ions  of  s e c t i o n  94-1469 o r  s e c t i o n  

94-1470, R.C.M. 1947, bo th  of which c o n t a i n  c r i m i n a l  s a n c t i o n s .  

This Court  i s sued  a n  o rde r  t o  show cause  r e q u i r i n g  t h e  

d i s t r i c t  c o u r t  t o  quash t h e  w r i t  p r ev ious ly  g ran ted  t h e r e i n ,  o r  

appear  t o  show cause  why i t  was n o t  done. The Court  a l s o  ordered  

cop ie s  of t h e  papers se rved  on t h e  At torney  General .  The Amicus 



Curiae b r i e f  of t h e  Attorney General takes  no pos i t ion  on t h e  

i s s u e  of  whether t h e  organiza t ion  SOS is  a  " p o l i t i c a l "  organiza- 

t i o n  s u b j e c t  t o  t h e  so-ca l led  Corrupt P rac t i ces  Act. The Attorney 

General does, however, urge t h i s  Court t o  dec ide  the  ques t ion .  

In  response t o  our order  t o  show cause,  the  respondent 

d i s t r i c t  cour t  appeared by answer e s s e n t i a l l y  a s s e r t i n g  t h a t  

s i n c e  the  records of  SOS were inspected ,  the  matter i s  moot. 

Fur the r ,  i t  d id  no t  intend t o  make any holding t o  i n d i c a t e  whether 

o r  n o t  SOS and i t s  c o n t r i b u t o r s  were i n  v i o l a t i o n  of t h e  Corrupt 

P rac t i ces  Act. 

As t o  t h i s  phase of t h e  i n s t a n t  p e t i t i o n ,  we have 

examined t h e  Corrupt P rac t i ces  Act, p a r t i c u l a r l y  a s  t o  s e c t i o n  

94-1444, R.C.M. 1947, which contains  a  p roh ib i t ion  a g a i n s t  cor -  

I I pora t ions  paying o r  con t r ibu t ing  i n  order  t o  a i d  o r  promote 

t h e  i n t e r e s t s ,  success ,  o r  de fea t  of any p o l i t i c a l  par ty  o r  

organiza t ion .  I I  

A referendum measure of t h e  l e g i s l a t u r e  i s  not  such a s  

would be c lassed  a s  the  " i n t e r e s t s ,  success ,  o r  d e f e a t  of  any 

p o l i t i c a  1 par ty  or  organization"; un less ,  t h e  l e g i s  l a  t u r e  c l a s s e s  

i t s e l f  a s  a  " p o l i t i c a l  pa r ty  or  organization1'---which i t  i s  n o t ,  

i n  the  sense of t h e  terms used. 

This Court has long held t h a t  a  referendum is  e n t i r e l y  

I I l e g i s l a t i v e "  in  cha rac te r .  S t a t e  ex r e l .  Hay v .  Alderson, 49 

Mont. 387, 407, 142 P.210; F i t z p a t r i c k  v.  S t a t e  Board of Examiners, 

105 Mont. 234, 240, 70 P.2d 285. When t h e  l e g i s l a t u r e  r e f e r s  a  

measure t o  t h e  people, i t  i s  seeking t h e  people 's  voice s i n g l y  

and c o l l e c t i v e l y ,  by ind iv idua l s  o r  groups. For ins t ance ,  labor  

unions,  league of women v o t e r s ,  chambers of commerce, newspaper 

e d i t o r s  and r e p o r t e r s .  a l l  may have views and cannot cons t i tu t ionalLy 

be r e s t r i c t e d  from expressing t h e i r  views. 



I n  t h e  con tex t  of  t h e  Corrupt  P r a c t i c e s  Act ,  s e c t i o n  94-1444, R.  

C .M.  1947, t h e  words " p o l i t i c a l  p a r t y  o r  o rgan iza t ion"  do n o t  

i n c l u d e  t h e  l e g i s l a t u r e ' s  own processes  nor  such groups.  

The Ohio Supreme Court i n  1939, considered t h i s  ma t t e r  i n  

a  s i m i l a r  s i t u a t i o n  concerning a  t a x  levy.  S t a t e  ex r e l .  Corr igan 

v .  Cleve land-Cl i f f s  I ron  Co., 169 Ohio S t .  42,  157 N.E.2d 331,333, 

336, involved an a c t i o n  i n  quo warranto  t o  determine t h e  l e g a l i t y  

of a c o r p o r a t i o n ' s  c o n t r i b u t i o n s  t o  a  committee organized t o  promote 

t h e  adopt ion  of  c e r t a i n  i s s u e s  which were submit ted t o  t h e  v o t e r s  

a t  a  g e n e r a l  e l e c t i o n .  

The s t a t u t e  invol-ved, s e c t i o n  3599.03, Ohio Revised Code, 

provided i n  p a r t  p e r t i n e n t  t o  t h i s  a c t i o n :  

11 (A) No c o r p o r a t i o n  engaged i n  bus ines s  i n  t h i s  
s t a t e  s h a l l ,  d i r e c t l y  o r  i n d i r e c t l y ,  pay, u se ,  o f f e r ,  
a d v i s e ,  consen t ,  o r  a g r e e  t o  pay o r  u se  t h e  corpora-  
t i o n ' s  money o r  p rope r ty  [ a ]  f o r  o r  i n  a i d  o f  a  p o l i -  
t i c a l  p a r t y ,  committee o r  o r g a n i z a t i o n  * JC *." 
(Emphasis supp l i ed )  

I n  cons ide ra t ion  o t  t h e  i s s u e ,  t h e  Ohio c o u r t  s t a t e d :  

"It i s  obvious t h a t ,  i n  t h e  above-quoted * * * p o r t i o n  
1 of t h e  s t a t u t e  appear ing  a f t e r  [ a ] ,  t h e  word p o l i -  

t i c a l '  modif ies  n o t  only  ' p a r t y '  b u t  a l s o  t h e  words 
1 committee, o r  o r g a n i z a t i o n . '  The words ' p o l i t i c a l  

p a r t y '  have a  w e l l  understood o rd ina ry  meaning. Those 
words d e s c r i b e  an  a s s o c i a t i o n  of  individua3.s whose 
primary purposes a r e  t o  promote o r  accomplish e l e c t i o n s  
o r  appointments t o  pub l i c  o f f i c e s ,  p o s i t i o n s  o r  jobs .  
Although t h e  word ' p o l i t i c a l '  may have a  ve ry  broad 
meanding, i t s  meaning may be cons ide rab ly  narrowed where 
i t  i s  thus  used t o  modify t h e  word 'party! See Heidtman 
v.  C i t y  o f  Shaker Heights ,  163 Ohio S t .  109, 126 N.E.2d 138. 
Obviously, i n  r e f e r r i n g  t o  ' a  p o l i t i c a l  p a r t y ,  committee, 
o r  o r g a n i z a t i o n '  i n  t h i s  s t a t u t e ,  t h e  General  Assembly 
intended by t h e  words 'committee, o r  o r g a n i z a t i o n ;  t o  
r e f e r  only  t o  a  committee o r  o r g a n i z a t i o n  which i s  a n  
a d j u n c t  of  a  p o l i t i c a l  p a r t y  o r  an  a s s o c i a t i o n  formed 
f o r  s u b s t a n t i a l l y  t h e  same purposes o r  performing sub- 
s t a n t i a l l y  t h e  same func t ions  a s  a  p o l i t i c a l  p a r t y .  1 1  

The Ohio c o u r t  then concluded: 

' 1  Our conc lus ion  i s  t h a t  respondent corpora t i o n  could 
l awfu l ly  c o n t r i b u t e  t o  a  committee organized and con- 
ducted merely f o r  t h e  purposes of  advoca t ing  t h e  
adopt ion  of  a  c o n s t i t u t i o n a l  amendment and t h e  passage 
o r  bond i s s u e s  and t a x  l e v i e s . "  (Emphasis supp l i ed )  



We f ind  then t h a t  the  Corrupt P rac t i ces  Act does no t  

cover the  s i t u a t i o n  here  and no f u r t h e r  d iscuss ion  is  necessary.  

By what we have s a i d  he re to fo re ,  we hold t h a t  t h e  orders  

of t h e  d i s t r i c t  cour t  r e f e r r e d  t o  a r e  s e t  a s i d e  and t h e  e n t i r e  

matter  dismissed,  wi th  each party t o  pay i t s  own c o s t s .  


