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M r .  J u s t i c e  Gene B. Daly d e l i v e r e d  t h e  Opinion of t h e  Court .  

This cause  involves  two a c t i o n s  conso l ida t ed  f o r  t r i a l  

purposes i n  t h e  d i s t r i c t  c o u r t  of t h e  t h i r d  j u d i c i a l  d i s t r i c t ,  

Powell County. The a c t i o n s  were brought  by two b r o t h e r s  a g a i n s t  

t h e i r  unc le  f o r  b reach  o f  o r a l  c o n t r a c t s  t o  manage ranch proper-  

t i e s .  The ma t t e r  was t r i e d  t o  t h e  c o u r t  s i t t i n g  w i t h  a  j u r y .  

From a j u r y  v e r d i c t  and judgment i n  favor  o f  t h e  p l a i n t i f f s ,  

t h e  defendant  appea l s .  

The p l a i n t i f f s  a r e  Dan Davis and Donald Davis. The 

defendant  i s  George V .  Davis,  t h e i r  unc le .  Each p l a i n t i f f ' s  

complaint  was drawn i n  t h r e e  counts .  

Count I a l l e g e d  a n  o r a l  c o n t r a c t  running from t h e  yea r  

1957 through 1964, whereby p l a i n t i f f s  were t o  each r e c e i v e  a  

s a l a r y  of $350 per  month, p lus  f r e e  meat, mi lk ,  u t i l i t i e s ,  and 

housing.  P l a i n t i f f s  were a l s o  t o  r e c e i v e  one - th i rd  o f  t h e  p r o f i t s  

o f  t h e  ranches and a s  a  f u r t h e r  compensation each p l a i n t i f f  was 

t o  be  des igna ted  i n  a  w i l l ,  t o  be executed by defendant ,  t o  

r e c e i v e  t h e  ranch upon which he was l i v i n g  i n  t h e  event  of defen- 

d a n t ' s  d e a t h .  The r e s p e c t i v e  complaints  a l l e g e  t h a t  t h e  f u l l  

s h a r e  of  p r o f i t s  was n o t  paid t o  each p l a i n t i f f .  Dan Davis prays 

f o r  $71,310 damages and Donald Davis prays f o r  $68,653 damages. 

Count I1 a l l e g e s  a  s i m i l a r  o r a l  agreement running from 

1965 through 1966, under which each p l a i n t i f f  was t o  r e c e i v e  t h e  

remunera t ion  o u t l i n e d  i n  Count I, except  t h a t  each p l a i n t i f f  was 

t o  r e c e i v e  one-half  o f  t h e  p r o f i t s  of  t h e  ranches ,  l e s s  dep rec i a -  

t i o n ;  and each was t o  hold t h e  p r o f i t s  rece ived  f o r  t h e  purpose 

of  paying i n h e r i t a n c e  t a x e s .  P l a i n t i f f s  a l l e g e  t h a t  f o r  t h e  yea r s  

1965 and 1966, they  rece ived  no p r o f i t s .  Donald Davis prays f o r  

$32,000 damages and Dan Davis prays f o r  $38,000 damages. 



Count 111 a l l e g e s  i n  subs tance  t h a t  by h i s  manner and 

a c t i o n s  defendant  prevented p l a i n t i f f s  from performing t h e i r  

c o n t r a c t s ;  t h a t  p l a i n t i f f s  b e l i e v e  defendant  has n o t  provided f o r  

them i n  h i s  w i l l  a s  agreed  and they pray f o r  r e l i e f  i n  t h e  n a t u r e  

of s p e c i f i c  performance,foccing defendant  t o  execute  a  w i l l  i n  

t h e  manner agreed upon. 

By way of answer defendant  admit ted t h a t  p l a i n t i f f s  were 

employed by him f o r  t h e  y e a r s  s t a t e d  i n  t h e  complaints  b u t  denied 

t h e  e x i s t e n c e  of  any such agreements a s  a l l e g e d  i n  t h e  complaints .  

The bonus payments which were paid t o  p l a i n t i f f s  by defendant  

were admi t t ed ;  defendant  denied they  were paid pursuant  t o  

any s e t  c o n t r a c t s ,  bu t  were paid  i n  t h e  d i s c r e t i o n  of defendant .  

Defendant f u r t h e r  a l l e g e d  t h a t  p l a i n t i f f s  breached t h e  terms o f  

whatever agreements they considered e x i s t e d  between defendant  

and themselves by demanding $1,000 per  month s a l a r y  and t h r e a t e n -  

ing  t o  q u i t  de fendan t ' s  employ i f  he f a i l e d  t o  accede t o  t h e i r  

demands. 

Defendant a d d i t i o n a l l y  s e t  up t h e  defense  t h a t  p l a i n t i f f s '  

c la ims through the  yea r  1961, were ba r r ed  by t h e  s t a t u t e  of 

l i m i t a t i o n s ,  s e c t i o n  93-2604(1), R.C.M. 1947, which provides  

I I An a c t i o n  upon a  c o n t r a c t  * * * n o t  founded on an ins t rument  i n  

wr i t i ng"  must be commenced w i t h i n  f i v e  y e a r s .  F u r t h e r ,  t h a t  t h e  

a l l e g e d  o r a l  c o n t r a c t s  t o  make a  w i l l  were void  a s  i n  v i o l a t i o n  of 

t h e  s t a t u t e  of  f r a u d s ,  s e c t i o n  13-606, R . C . M .  1947, and s e c t i o n  

93-1401-7(1) and ( 4 ) ,  R.C.M. 1947. 

During t h e  cou r se  of  t h e  t r i a l  t h e  d i s t r i c t  judge g ran ted  

de fendan t ' s  motion f o r  a  d i r e c t e d  v e r d i c t  a s  t o  t h e  c la ims  of 

p l a i n t i f f s  f o r  wages and s h a r e s  of  p r o f i t  f o r  t h e  yea r s  1956 t o  

1961, on t h e  ground t h a t  such c la ims  were ba r r ed  by t h e  a p p l i c a b l e  



s t a t u t e  of  l i m i t a t i o n s .  The c o u r t  a l s o  determined t h e  defendant  

had performed t h a t  po r t i on  o f  t h e  agreements regard ing  t h e  d r a f t i n g  

of  a  w i l l ,  s i n c e  defendant  had d r a f t e d  and executed a  w i l l  naming 

p l a i n t i f f s  Donald Davis and Dan Davis a s  dev isees  of  c e r t a i n  

p r o p e r t i e s  i n  Powell County which p l a i n t i f f s  had been managing 

f o r  defendant .  Consequently,  a t  t he  c l o s e  o f  t h e  evidence, Count 

I11 i n  each complaint  was d i smissed ,  wi thout  o b j e c t i o n .  The ma t t e r  was 

then  submi t ted  t o  t h e  j u r y ,  which r e tu rned  a  v e r d i c t  i n  favor  of 

each p l a i n t i f f  i n  t h e  amount of $38,205.34. 

Defendant-appel lant  p re sen t s  f i v e  i s s u e s  f o r  review: 

1. Whether t h e  v e r d i c t  and judgment i n  t h e  d i s t r i c t  

c o u r t  a r e  supported by s u b s t a n t i a l  evidence.  

2 .  Whether p l a i n t i f f s  must be h e l d ,  a s  a  ma t t e r  of  law, 

t o  have waived t h e i r  r i g h t  t o  i n s i s t  on t h e  performance they 

c l a im  t o  be due from defendant  under t h e  a l l e g e d  o r a l  c o n t r a c t s .  

3 .  Whether p l a i n t i f f s  a r e  precluded from recovery on 

t h e  a l l e g e d  c o n t r a c t s  i n  view o f  t h e i r  own breach.  

4.  Whether t h e  d i s t r i c t  c o u r t  e r r e d  i n  a d m i t t i n g  evidence 

of t h e  a l l e g e d  o r a l  c o n t r a c t s  t o  make a w i l l  d ev i s ing  r e a l  p roper ty .  

5.  Whether t h e  a l l e g e d  o r a l  c o n t r a c t s  t o  d e v i s e  r e a l  

p rope r ty  and t o  pay a  c e r t a i n  s h a r e  of p r o f i t s  from ranch opera-  

t i o n s  a r e  unenforceable  a s  being i n  v i o l a t i o n  o f  t h e  s t a t u t e  of  

f r auds .  

P l a i n t i f f s  a rgue  t h e  appea l  should be  dismissed f o r  f a i l u r e  

of  defendant  t o  move f o r  a  new t r i a l ,  and t h a t  de fendan t ' s  i s s u e  

2 ,  wa iver ,  and i s s u e  3 ,  breach ,  a r e  n o t  proper  i s s u e s  a s  they  were 

n o t  r a i s e d  a t  t h e  d i s t r i c t  c o u r t  l e v e l .  

I n  t h e  f i r s t  i n s t a n c e ,  defendant  has  adequa te  p rocedura l  

ground t o  suppor t  h i s  a p p e a l  and a  f a i l u r e  t o  move f o r  a  new t r i a l  



i s  n o t  f a t a l  t o  h i s  a p p e a l ,  a s  urged by p l a i n t i f f s .  Defendant 

d i d  move t h e  d i s t r i c t  c o u r t  f o r  .a d i r e c t e d  v e r d i c t  a t  t h e  c l o s e  

o f  a l l  t h e  evidence based p r i n c i p a l l y  on t h e  ground t h a t  t h e  

evidence presen ted  a t  t r i a l  was i n s u f f i c i e n t  t o  e s t a b l i s h  a  b a s i s  

upon which t h e  j u ry  could reasonably  f i n d  t h a t  t h e  c o n t r a c t s  

e x i s t e d .  This  motion presen ted  t o  t h e  t r i a l  c o u r t  t h e  same ques- 

t i o n  which p l a i n t i f f s  urge can only be presen ted  i n  a  motion f o r  

a  new t r i a l  fo l lowing t h e  v e r d i c t ,  i f  t h i s  Court  i s  t o  review t h e  

evidence presen ted  a t  t r i a l  on appea l .  

The q u e s t i o n  urged on appea l  h e r e  --- t h a t  evidence t o  

suppor t  a  v e r d i c t  i n  favor  of p l a i n t i f f s  was t o t a l l y  l ack ing- - -  

was d i r e c t l y  p resen ted  t o  and r u l e d  on by t h e  d i s t r i c t  c o u r t .  

This  ma t t e r  was t r e a t e d "  i n  Kuchinski  v .  S e c u r i t y  Gen. I n s .  Co.,  

141 Mont. 515, 518, 380 P.2d 889, t hus ly :  

I 1  I A motion f o r  a  judgment of  n o n - s u i t ,  o r  a  
motion f o r  a  d i r e c t e d  v e r d i c t ,  i s  i n  e f f e c t  
a  demurrer t o  t h e  evidence and p re sen t s  t o  t h e  
t r i a l  c o u r t  a  ques t ion  of law t o  be  determined 
[ C i t i n g  c a s e s ] ,  and  where e i t h e r  o f  such motions 
i s  made i n  t h e  t r i a l  c o u r t  and o v e r r u l e d ,  t h e  
ques t ion  of  t h e  s u f f i c i e n c y  of t h e  evidence t o  
suppor t  t h e  v e r d i c t  and judgment i s  be fo re  t h i s  
c o u r t  on appea l  from t h e  judgment. ' La Bonte v .  
Mutual F i r e  e t c .  I n s .  Co. ,  75 Mont. 1 [ l o ] ,  241 
P. 631, 634. 

11 1 I f  a  motion f o r  a  new t r i a l  has n o t  been made, 
t h e  c o u r t  w i l l  review t h e  evidence t o  determine 
whether t h e r e  i s  any s u b s t a n t i a l  evidence t o  
j u s t i f y  t h e  v e r d i c t .  [C i t i ng  c a s e s .  ] ' Harr ing ton  
v. H. D.  Lee Mercant i l e  Co., 97 Mont. 40,  55, 33 
P.2d 553, 556." 

Here, t h e  two i s s u e s  presen ted  by defendant  having t o  do 

wi th  t h e  a l l e g e d  waiver and breach of  p l a i n t i f f s ,  should be 

cons idered .  

Under t h e  admi t ted  employment agreements f o r  t h e  per iods  

from 1957 t o  1964, and from 1965 t o  1966, and concur ren t ly  under 

t h e  a l l e g e d  c o n t r a c t s  t o  s h a r e  i n  t h e  p r o f i t s  and t o  draw a  w i l l ,  



defendant  admit ted an  employment agreement t e rminable  a t  w i l l ,  

bu t  denied t h e  e x i s t e n c e  of  any a l l e g e d  c o n t r a c t s  t o  s h a r e  i n  

t h e  p r o f i t s  o r  draw a  w i l l .  I n  t h e  p r e t r i a l  o rde r  i s s u e d  by t h e  

d i s t r i c t  c o u r t  s e t t i n g  t h e  t r i a b l e  i s s u e s  o f  f a c t  and law, 

de fendan t ' s  p o s i t i o n  i s  c o n s i s t e n t l y  s t a t e d  a s  a  d e n i a l  o f  any 

a l l e g e d  c o n t r a c t s  e i t h e r  t o  s h a r e  i n  t h e  p r o f i t s  o r  t o  f u l f i l l  

any o b l i g a t i o n  t o  d e v i s e  o r  bequeath t o  p l a i n t i f f s  any proper ty  

by w i l l .  

Rule 16,  Montana Rules of C i v i l  Procedure,  provides  

a  p r e t r i a l  conference w i l l  formulate  t h e  i s s u e s :  

"Jc * JcThe c o u r t  s h a l l  make a n  o rde r  which r e c i t e s  
t h e  a c t i o n  taken a t  t h e  conference ,  t h e  amendments 
al lowed t o  t h e  p l ead ings ,  and t h e  agreements made 
by t h e  p a r t i e s  a s  t o  any o f  t h e  m a t t e r s  cons ide red ,  
and which l i m i t s  t h e  i s s u e s  f o r  t r i a l  t o  t h o s e  n o t  
d isposed o f  by admiss ions  o r  agreements of  counse l ;  
and such o rde r  when en t e red  c o n t r o l s  t h e  subsequent  
cou r se  o f  t h e  a c t i o n ,  un l e s s  modified a t  t h e  t r i a l  
t o  p revent  mani fes t  i n j u s t i c e .  * * *" 
The p r e t r i a l  o rde r  s e t t i n g  f o r t h  de fendan t ' s  con ten t ions  

i n d i c a t e s  t h a t  t h e  c o n t r a c t s  under which t h e  p l a i n t i f f s  were 

employed were te rminable  a t  w i l l ,  and main ta ins  a  d e n i a l  of  any 

of p l a i n t i f f s '  a l l e g e d  c o n t r a c t s  w i t h  defendant .  This  Court  i s  

compelled t o  a g r e e  w i t h  p l a i n t i f f s '  argument t h a t  i t  s t a n d s  t o  

reason i f  t h e r e  were no c o n t r a c t s  t h e r e  could be  no b reaches ,  

and i f  t h e  agreements were te rminable  a t  w i l l ,  t h e  p l a i n t i f f s  were 

e n t i t l e d  t o  t e rmina t e  a t  any t ime they saw f i t .  However, o f  more 

c r u c i a l  weight i s  t h e  procedura l  p rocess  which recognizes  t h a t  

t h e  i s s u e s  of  waiver and breach  were n o t  made i s s u e s  a t  t h e  t r i a l  

and thus  may no t  be  in t roduced  on appea l .  This  Court  has  s a i d  

on numerous occasions  t h a t  i t  w i l l  cons ide r  f o r  review only  those  

ques t ions  r a i s e d  i n  t h e  t r i a l  c o u r t .  Spencer v .  Robertson,  151 

Mont. 307, 445 P.2d 48;  Cla rk  v .  Worra l l ,  146 Mont. 374, 406 P.2d 



I n  r e f e r e n c e  t o  i s s u e  4 ,  we deem t h e  admission o f  evidence 

of  t h e  a l l e g e d  o r a l  c o n t r a c t s  t o  make a  w i l l  d ev i s ing  r e a l  p rope r ty  

t o  have no bear ing  on t h i s  appea l ,  i n  view 05 t h e  d i s t r i c t  c o u r t ' s  

d i s m i s s a l  of Count I11 i n  each complaint  a t  t h e  c l o s e  of  t h e  

evidence.  The i s s u e  o f  t h e  a l l e g e d  o r a l  c o n t r a c t s  t o  d e v i s e  

p rope r ty  under t h e  w i l l  o f  defendant  was removed from t h e  j u r y  

wi thou t  o b j e c t i o n  and thus  i s  no t  a  p a r t  of t h i s  appea l .  

I n  cons ide r ing  t h e  p r i n c i p a l  q u e s t i o n  presen ted  by defendant  

i n  t h i s  a p p e a l ,  namely ---  t h a t  evidence t o  suppor t  a  v e r d i c t  i n  

f avo r  of  p l a i n t i f f s  was t o t a l l y  l ack ing  --- we w i l l  be  guided by 

t h e  long s t and ing  r u l e  i n  Montana a s  s t a t e d  i n  Bernhard v. L inco ln  

County, 150 Mont. 557, 560, 437 P.2d 377: 

" \hen  such a  q u e s t i o n  i s  b e f o r e  t h i s  c o u r t  we w i l l  
only  review t h e  evidence t o  dec ide  i f  t h e  v e r d i c t  i s  
supported by subs t a n t i a  1 evidence.  Breen v .  Indus t r i a  1 
Accident Board (Mont. 1968),  436 P.2d 701. The f a c t  
t h a t  t h e r e  were c o n f l i c t s  i n  t h e  tes t imony does no t  
mean t h e r e  i s  n o t  s u b s t a n t i a l  evidence t o  suppor t  t h e  
v e r d i c t .  We must a c c e p t  t h e  evidence be l i eved  by t h e  

I j u r y  u n l e s s  t h a t  evidence i s  s o  i n h e r e n t l y  imposs ib le  
o r  improbable a s  n o t  t o  be e n t i t l e d  t o  b e l i e f  * *.' 
Wallace v .  Wallace,  85 Mont. 492, 279 P. 374, 377, 66 
A.L.R. 587 (1929)." 

An examina'tion of  t h e  e n t i r e  record r e v e a l s  c o n f l i c t i n g  bu t  

s u b s t a n t i a l  evidence t o  suppor t  t h e  j u r y ' s  f i nd ing  o f  a c o n t r a c t  

a s  opposed t o  a  vo lun ta ry  bonus. 

Defendant makes a  s t r o n g  argument t h a t  t h e  tes t imony o f  

h i s  two accoun tan t s ,  bo th  C.P.A. ' s ,  demonstra tes  t h e  y e a r l y  pay- 

ment was a  bonus t h a t  was paid  by defendant  t o  t h e  p l a i n t i f f s  and 

understood t o  be paid  only  ou t  of  "ne t  o p e r a t i n g  p r o f i t s f '  o f  t h e  

ranching o p e r a t i o n s .  A t  t h e  t r i a l  one accountan t  de f ined  t h e  

1 f n e t  o p e r a t i n g  p r o f i t f f  a s  " t h a t  would inc lude  a l l  ranch s a l e s ,  

except  t h e  s a l e s  of l i v e s t o c k  upon which t h e  Fede ra l  income t a x  

people w i l l  g i v e  us c a p i t a l  g a i n s  t reatment" .  The o t h e r  desc r ibed  



t h e  ope ra t ing  p r o f i t  a s  t h e  g r o s s  s a l e s  o f  t h e  c a t t l e  l e s s  

expenses ,  a n d .  t h a t  a  schedule  of c a p i t a l  g a i n s  was k e p t  w i t h  

such sums being t r e a t e d  d i f f e r e n t l y  f o r  income t a x  purposes.  

A r e t i r e d  v i c e - p r e s i d e n t  and t r u s t  o f f i c e r  of  t h e  F i r s t  

Na t iona l  Bank and T r u s t  Company o f  Helena,  t e s t i f i e d  a s  t o  h i s  

unders tanding i n  t h e s e  ma t t e r s  a s  t h e  r e s u l t  of  an e s t a t e  planning 

meeting i n  1965 w i t h  George Davis,  Donald Davis and t h e  account  - 

"A. Well, a s  I r e c a l l  i t ,  M r .  George Davis expla ined  
what h i s  idea  was of n e t  o p e r a t i n g  income f o r  t h e  
purpose o f  determining s a l a r y  and bonuses--for a  s a l a r y  
and bonus arrangement,  and t h a t  was t h e  g r o s s  o p e r a t i n g  
income, excluding c a p i t a  1 g a i n s ,  l e s s  o rd ina ry  o p e r a t i n g  
expenses,  and n o t  inc lud ing  d e p r e c i a t i o n ,  and t h a t  
would be  t h e  n e t - - t h a t  would l e a v e  you t h e  n e t  p r o f i t  
from t h e  ope ra t ion . "  (Emphasis supp l i ed )  

I n  c o n t r a s t  t o  t h e  above s t a t emen t s  suppor t ing  de fendan t ' s  

p o s i t i o n ,  t h e  test imony o f  t h e  b r o t h e r s ,  Donald and Dan Davis,  

s t ands  i n  a  d i f f e r e n t  l i g h t  from t h e  o u t s e t .  While t h e  element 

of  d e p r e c i a t i o n  i s  n o t  con te s t ed  by t h e  p l a i n t i f f s  i n  determining 

t h e  n e t  ope ra t ing  p r o f i t s ,  c l e a r l y  d i f f e r e n t  tes t imony was g iven  

i n  regard  t o  t h e  i n c l u s i o n  of  t h e  element of c a p i t a l  g a i n s  i n  

t h e  n e t  ope ra t ing  income. Dan Davis t e s t i f i e d :  

"Q. Now, i f  you know, when you made t h i s  o r i g i n a l  
agreement o r  arrangement i n  1965, was t h e r e  any 
d i s c u s s i o n  had a s  t o  whether t h e  c a p i t a l  g a i n s  income 
would be t r e a t e d  t h e  same way t h a t  t h e  o t h e r  income 
was, M r .  Davis? [Object ion s u s t a i n e d  a t  t h i s  p o i n t . ]  

"MR LEAPHART: Was t h e r e  any d i s c u s s i o n ,  l e t  me pu t  i t  
t h a t  way? 

A .  The d i s c u s s i o n  t h a t  took p l a c e ,  w e l l ,  t h a t  was 
never  d i scussed  --- they never  t o l d  m e  t h a t  it was 
t o  be deducted.  It was j u s t  supposed t o  be  n e t  p r o f i t .  

1 1  Q .  [Cross-examination] And when you say  ' a l l  o f  t h e  
p r o f i t '  what do you mean by t h a t ?  

" A .  The d i f f e r e n c e  between t o t a l  s a l e s  and t o t a l  
expenses,  t h e  p r o f i t .  



"Q. Now, i n  t h a t  c l a im  t h a t  you make, were you 
contending t h a t  you were e n t i t l e d  t o  c a p i t a l  pa in?  

"A. When he  made t h e  agreement w i t h  u s ,  h e  never  
s a i d  anyth ing  about  ho ld ing  ou t  c a p i t a l  g a i n s .  11 

(Emphasis supp l i ed )  . 
Dan Davis went on t o  s t a t e  t h a t  h i s  s t a t emen t  a p p l i e d  t o  bo th  

of t h e  a l l e g e d  c o n t r a c t s .  

Donald Davis on cross-examinat ion t e s t i f i e d :  

"Q. Now, t h e s e  yea r s  when h e  went over  t h e  income 
and the  expense o r  t h e  ranch wi th  you, and showed 
h i s  p r o f i t ,  you and he f r e q u e n t l y  d i d n ' t  s e e  t h e  
p r o f i t  t he  same, o r  what t h e  p r o r i t  was a s  you con- 
tend was t o  be  s h a r e d ,  is t h a t  r i g h t ?  

' A .  I d o n ' t  eve r  remember of  having any d i scuss ion  
wi th  him. A t  t imes when we were looking over  t h e s e  
f i g u r e s ,  no ,  he never  i n d i c a t e d  t h a t  c a p i t a l  g a i n s  
ever  en t e red  i n t o  t h i s  d e a l  a t  a l l ,  b u t  only  t h a t  
t h e  p r o f i t  was t h e  d i f f e r e n c e  between t h e  t o t a l  s a l e s  
and t o t a l  expenses.  He claimed t h a t  t h e  monies t h a t  
were t r e a t e d  a s  c a p i t a l  g a i n s ,  a s  f a r  a s  t a x  purposes 
were concerned,  were included i n  t h e  n e t  p r o f i t s ,  i n  h i s  
t a x  r e t u r n .  

"Q. Do you b e l i e v e  he  [defendant ]  was confused about  i t ?  

"A. Well,  a t  f i r s t ,  t h e r e  were t imes t h a t  I thought  
t h a t  t h a t  was a  p o s s i b i l i t y .  

"Q. That h e  was confused,  and d i d n ' t  understand it 
t h e  way you d i d ,  i s  t h a t  r i g h t ?  I 

. Well, t h e r e  was no doubt i n  my mind t h a t  t h e r e  was 
a  d i f f e r e n c e .  Now. I don ' t  know how he  understood i t .  bu t  
he had been i n  t h e  bus iness  long enough t h a t  i t  was c e r -  
t a i n l y  hard t o r  me t o  b e l i e v e  t h a t  he  r e a l l y  understood 
it t h e  way he was t e l l i n g  me he  understood it--- he had 
been i n  t h e  bus iness  t oo  long t o  make me b e l i e v e  t h a t .  1 ' 
(Emphasis supp l i ed )  

While t h e  evidence may s t and  i n  appa ren t  c o n f l i c t  on t h e  

i n c l u s i o n  o r  exc lus ion  o f  t h e  c a p i t a l  g a i n s  i n  t h e  n e t  o p e r a t i n g  

p r o f i t  of  t h e  ranches ,  t h e  j u r y  was ves t ed  w i t h  t h e  s o l e  cons idera -  

t i o n  of t h e  f a c t u a l  i s s u e s  and t h e  c r e d i b i l i t y  of w i tnes ses  and 

t es  t imony . 



This  Court f i n d s  nothing incompat ible  t h a t  might n o t  

be explained by t h e  p r o p o s i t i o n  t h a t  defendant  was concerned 

wi th  t a x  ma t t e r s  w i th  h i s  accoun tan t s ,  and t r e a t e d  Donald Davis 

and Dan Davis d i f f e r e n t l y  w i t h  regard t o  t h e  c o n t r a c t  of  p r o t i t  

sha r ing .  I t  would be  wholly cors is tent  w i t h  t h e  normal under- 

s t and ing  and r e p r e s e n t a t i o n s  g iven  t o  t h e  Davis b r o t h e r s  t h a t  

t h e  prof i t s  meant revenues minus expenses.  The r e l a t i v e  p o s i t i o n s  

taken i n  t h e  l a w s u i t s  and t h e  i n t r o d u c t i o n  of  test imony regard ing  

t ax  ma t t e r s  i s  c o l l a t e r a l  t o  t h e  i s s u e  o f  t h e  unders tanding be- 

tween George Davis and t h e  b r o t h e r s .  This  Court w i l l  n o t  d i s t u r b  

t h e  f a c t u a l  de te rmina t ions  of t h e  j u ry  and f i n d s  no th ing  t h a t  i s  

i n c r e d i b l e  o r  i n s u f f i c i e n t  i n  t h e  evidence produced a t  t r i a l ,  

upon which t h e  j u r y  r e l i e d .  

I n  regard  t o  de fendan t ' s  t i n a l  i s sue - - - the  s t a t u t e  of  

f rauds  a s  a  bar  t o  o r a l  c o n t r a c t s - - - i t  i s  s u f f i c i e n t  t o  n o t e  

t h a t  t h e  o r a l  c o n t r a c t s  o f  p r o f i t  s h a r i n g  r e l i e d  upon a t  t r i a l ,  

were f u l l y  executed on t h e  p a r t  o f  t h e  p l a i n t i f f s  and a s  such 

r e p r e s e n t  a  w e l l  recognized except ion t o  t h e  s t a t u t e  of f r auds .  

Besse v .  McHenry, 89 Mont. 520, 300 P .  199. 

The judgment of  t h e  t r i a l  

/ Assoc ia t e  J u s t i c e  

Chief J u s t  i c e  Ua*------- 
Associae  Q s t i c e s .  


