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M r .  Chief  J u s t i c e  James T. Harr ison d e l i v e r e d  t h e  Opinion of  
t h e  Court .  

Th i s  i s  an o r i g i n a l  proceeding wherein r e l a t o r  sought  

an  a p p r o p r i a t e  w r i t  t o  r e q u i r e  mod i f i ca t ion  o f  an o r d e r  e n t e r -  

ed by t h e  respondent  c o u r t  i n  a contempt proceeding.  

From t h e  r e c o r d  it appears  t h a t  i n  a d i v o r c e  proceeding 

e n t i t l e d  P h y l l i s  A ,  Shelhamer, P l a i n t i f f ,  v. Robert  Duane Shel- 

hamer, Defendant, pending i n  t h e  d i s t r i c t  c o u r t  o f  Musse l she l l  

County, wherein a dec ree  of  d ivo rce  was e n t e r e d  on October 7 ,  

1968, t h e  p l a i n t i f f  executed an a f f i d a v i t  i n  re contempt. It was 

a l l e g e d  t h e r e i n  that t h e  defendant  had n o t  pa id  c e r t a i n  suppor t  

money as r equ i r ed  by t h e  aforementioned decree, and prayed t h a t  

an o r d e r  t o  show cause  be  i s s u e d  r e q u i r i n g  t h e  defendant  t o  appear  

and show cause ,  if any he had,  why he should n o t  be  h e l d  i n  con- 

tempt of c o u r t ,  and a l s o  pay p l a i n t i f f ' s  a t t o r n e y ' s  f e e s  f o r  t h e  

proceeding.  

The respondent  c o u r t  i s s u e d  an o r d e r  t o  show cause  under 

d a t e  o f  September 2 4 ,  1971, r e q u i r i n g  defendant  t o  appear  be fo re  

it on October 8 ,  1971. 

The hea r ing  was cont inued t o  October 18 ,  1971, a t  which 

t i m e  t h e  p a r t i e s  appeared i n  c o u r t  and tes t imony was t aken  from 

each  side as t o  t h e  de l inquenc ie s  i n  suppor t  payments and excuses  

f o r  nonpayment t h e r e o f .  

Respondent c o u r t  du r ing  t h e  h e a r i n g  expressed  i t s  d i s -  

s a t i s f a c t i o n  wi th  t h e  custody p r o v i s i o n s  conta ined  i n  t h e  o r i g i n a l  

decree, found defendant  g u i l t y  o f  contempt f o r  f a i l u r e  t o  suppor t  



t h e  c h i l d r e n ,  f i n e d  him, and over  t h e  o b j e c t i o n s  o f  h i s  counse l  

d i r e c t e d  a  change be  made i n  t h e  custody of  t h e  c h i l d r e n .  A 

formal  o r d e r  was t h e r e a f t e r  e n t e r e d  on November 5 ,  1971. 

I t  is  conceded by t h e  p a r t i e s  t h a t  t h e  i s s u e  h e r e  is  

whether o r  n o t  t h e  c o u r t  was i n  e r r o r  i n  u n i l a t e r a l l y  t e rmina t -  

i n g  r e l a t o r ' s  p a r t i a l  custody r i g h t s  g ran t ed  by a p r i o r  d i v o r c e  

dec ree  a t  a contempt hea r ing  f o r  nonsupport  w i thou t  r e q u e s t  by 

t h e  adverse  p a r t y  f o r  t h e  r e l i e f  g ran t ed  and wi thout  n o t i c e  t o  

t h e  r e l a t o r  t h a t  h i s  r i g h t  of p a r t i a l  cus tody  would be a t  i s s u e .  

The d i s t r i c t  c o u r t  has  con t inu ing  j u r i s d i c t i o n  i n  c h i l d  

custody matters and has  t h e  con t inu ing  power t o  modify o r d e r s  

and change custody,  a l l  a s  provided i n  s e c t i o n  21-138, R.C.M. 

1947, which r e a d s  : 

"Orders r e s p e c t i n g  custody o f  c h i l d r e n .  I n  
an a c t i o n  f o r  d ivo rce  t h e  c o u r t  o r  judge may, 
b e f o r e  o r  a f t e r  judgment, g i v e  such d i r e c t i o n  
f ~ r  t h e  cus tody ,  care, and educa t ion  of  t h e  
c h i l d r e n  of t h e  marr iage as may seem neces- 
s a r y  o r  p rope r ,  and may a t  any t i m e  v a c a t e  o r  
modify t h e  same." 

A s  w e  s t a t e d  i n  Barbour v. Barbour, 134 Mont. 317, 324, 

"The e f f e c t  of R.C.M. 1947, s e c t i o n  21-138, i s  
t o  make a l l  c h i l d  custody o r d e r s  i n t e r l o c u t o r y  
i n  n a t u r e ,  d i s c r e t i o n a r y  wi th  t h e  d i s t r i c t  c o u r t ,  
and condi t ioned  by what t h e  d i s t r i c t  c o u r t  i n  
i t s  sound d i s c r e t i o n  b e l i e v e s  t o  be f o r  t h e  
well-being o f  t h e  c h i l d  concerned.  * * * "  

This  does n o t  contemplate ,  however, t h a t  due p roces s  

should n o t  be  observed.  Here w e  have a show cause o r d e r  f o r  

nonsupport ,  no r e q u e s t  f o r  a change o f  custody;  no th ing  i n  t h e  

p lead ings  t o  i n d i c a t e  a change i n  custody was sought .  



The language used by t h e  Supreme Court  of Maine i n  

Remick v.  R o l l i n s ,  1 4 1  M e .  65,  38 A.2d 883, 884, appears  par-  

t i c u l a r l y  a p p r o p r i a t e :  

"There was no p r a y e r  i n  t h e  p e t i t i o n  t o  change 
any p rov i s ion  of t h e  o r i g i n a l  decree as t o  
custody and v i s i t a t i o n  of t h e  c h i l d r e n ,  b u t  t h e  
new dec ree  makes an a l t e r a t i o n  i n  t h a t  r e s p e c t .  
E s t a b l i s h e d  p r a c t i c e  g i v e s  p a r t i e s  a r i g h t  t o  
assume t h a t  no change w i l l  be  made on an i s s u e  
which i s  n o t  fo rmal ly  p re sen ted  t o  t h e  Court  
by t h e  p e t i t i o n  o r  p lead ings . "  

To t h e  same e f f e c t  i s  t h e  s t a t emen t  conta ined  i n  S c o t t  v. S c o t t ,  

174 Iowa 740, 156 N.W. 834, 836, wherein t h e  Iowa c o u r t  he ld :  

"The mod i f i ca t ion  of  t h e  d e c r e e ,  by s t r i k i n g  
therefrom t h e  p r o v i s i o n  r e b a t i n g  t o  t h e  cus- 
tody of t h e  c h i l d ,  was wi thout  a u t h o r i t y .  
Th i s  o r d e r  was e n t e r e d  a t  t h e  t e r m  fol low- 
i n g  t h a t  a t  which t h e  dec ree  w a s  e n t e r e d ,  
and t h e r e f o r e  could  n o t  p r o p e r l y  have been 
made on t h e  c o u r t ' s  own motion or wi thout  
n o t i c e  t o  t h e  p l a i n t i f f . "  

I n  Welch v.  Welch, 256 Iowa 1020, 129 N.W.2d 642, 643, t h e  Iowa 

c o u r t  i n  r u l i n g  i n  t h e  same v e i n ,  stated: 

"Nothing i n  t h e  a p p l i c a t i o n  o r  amendment 
t h e r e t o  sets o u t  any change of  c i rcumstances  
s i n c e  t h e  d i v o r c e  dec ree  was e n t e r e d  t h a t  
suppor t s  a change i n  i t s  custody p r o v i s i o n s  
no r  i n d i c a t e s  a d e s i r e  t h e r e f o r .  The i s s u e  
o f  custody was n o t  r a i s e d .  * * * "  

Respondent cites t h e  case of  Pearce  v.  Pearce, (1904) 

30 Mont. 2 6 9 ,  76 P. 289, as a u t h o r i t y  f o r  t h e  p r o p o s i t i o n  t h a t  

t h e  c o u r t  on its own motion may i n q u i r e  i n t o  t h e  f a c t s  r e s p e c t -  

i n g  c h i l d  custody and make an  a p p r o p r i a t e  o r d e r .  W e  must b e a r  

i n  mind t h a t  i n  Pearce  bo th  p a r t i e s  were b e f o r e  t h e  c o u r t  and 

t h e  i s s u e  r a i s e d  by t h e  p lead ings  w a s  t h a t  a change of custody 



of  t h e  minor c h i l d  should be made t o  t h e  f a t h e r ,  and such p raye r  

w a s  g r an t ed  and t h e  ex-wife appealed.  I n  t h e  course  of i t s  

opin ion  t h i s  Court  stated: 

" * * * I f  it makes a mis take  i n  t h e  f i r s t  
i n s t a n c e ,  it may and should remedy t h e  same, 
upon a p rope r  showing, as soon t h e r e a f t e r  as 
p o s s i b l e ;  and t h e  l a w ,  i n  i t s  benef icence ,  
and wi th  a t e n d e r  care f o r  t h e  i n f a n t s ,  ha s  
provided t h e  means * * * .I1 (Emphasis ou r s . )  

I n  Brice v. Brice (1915) ,  50 Mont. 388, 147 P. 164,  t h i s  

Cour t ,  c i t i n g  Pearce  a s  a u t h o r i t y ,  stated: 

" * * * Under s e c t i o n  3678 t h e  c o u r t  may, i n  
any case, b e f o r e  or a f t e r  judgment, make 
such p rov i s ion  f o r  t h e  c h i l d  as t h e  circum- 
s t a n c e s  r e q u i r e ;  f o r  though under t h e  decree 
t h e  husband may be relieved e n t i r e l y  from 
any o b l i g a t i o n  t o  provide f o r  t h e  w i f e ,  t h e  
c o u r t  may n e v e r t h e l e s s ,  under s e c t i o n  3678, 
upon proper  a p p l i c a t i o n ,  make such o r d e r  f o r  
t h e i r  custody and maintenance as t h e  circum- 
s t a n c e s  j u s t i f y .  * * * "  (Emphasis ou r s . )  

No such p rope r  a p p l i c a t i o n  had been made t o  t h e  c o u r t  

i n  t h e  cause  h e r e  be ing  cons idered .  

W e  are n o t  h e r e  d e a l i n g  w i t h  complaints  made t o  t h e  

c o u r t  w i th  r e s p e c t  t o  l a c k  of  c a r e  and maintenance by p u b l i c  

a u t h o r i t i e s ;  c e r t a i n l y  i n  such i n s t a n c e s  t h e  c o u r t  upon such 

showing may make any and a l l  o r d e r s  necessary  and proper  t o  

see t h a t  t h e  c h i l d ' s  custody is  t empora r i l y  p laced  where it can 

be cared  f o r ;  t h e r e a f t e r  g i v i n g  n o t i c e  t o  t h e  p a r e n t s  as pro- 

vided by l a w ,  and i f  a permanent change i n  custody appears  to 

t h e  c o u r t  t o  be neces sa ry  t h e n  due p roces s  r e q u i r e s  t h a t  an ap- 

p l i c a t i o n  be made for  t h a t  purpose and proper  n o t i c e  of  such 

a p p l i c a t i o n  be  g iven .  



We hold t h a t  the  court  here  erred i n  changing the  

custody provis ions  i n  the  nonsupport contemptproceeding and 

t h a t  port ion  of the  c o u r t ' s  order o f  November 5 ,  1971, i s  an- 

nu l l ed  and he ld  for naugh 

W e  concur: 
n A,' 

f 

* " .  

kudg6,  . 'sit<ihtj i ~ ' ~ l a c e  of M r .  
J u s t i c e  Wesley c a s t l e s .  


