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M r .  J u s t i c e  Frank I. Haswell d e l i v e r e d  t h e  Opinion of t h e  
Court .  

This i s  a  conso l ida t ed  appea l  on beha l f  of a n  u n i d e n t i f i e d  

uninsured m o t o r i s t  and t h r e e  insurance  companies from two per-  

s o n a l  i n j u r y  judgments en t e red  a g a i n s t  t h e  r e s p e c t i v e  i n s u r e r s  

pursuant  t o  "uninsured moto r i s t "  p rov i s ions  of t h e i r  p o l i c i e s .  

The judgments were i n  t h e  amount of $20,000 each,  one i n  f avo r  

of t h e  policeman d r i v e r  and t h e  o t h e r  i n  favor  of t h e  policeman 

passenger ,  of a  c i t y  of  Bu t t e  p o l i c e  c a r  which was involved i n  

a  c o l l i s i o n  w i t h  a n  automobi le  a l l e g e d l y  d r i v e n  by an  unknown 

and uninsured d r i v e r ,  w i thou t  t h e  permiss ion o r  consen t  o f  t h e  

owner. 

The f a c t s  r e l a t i n g  t o  t h e  a c c i d e n t  i t s e l f  a r e  n o t  complex. 

A t  about  6 : 4 5  a.m. on October 21, 1969, t h e  two p l a i n t i f f s ,  

John T.  S u l l i v a n  and t h e  l a t e  Will iam F. M i l l e r ,  policemen f o r  

t h e  c i t y  o f  B u t t e ,  were on duty p a t r o l l i n g  t h e  warehouse d i s t r i c t  

i n  Bu t t e .  Patrolman S u l l i v a n  was d r i v i n g  t h e  p o l i c e  c a r  n o r t h  

on Arizona S t r e e t  i n  t h e  northbound l a n e  of t r a v e l  a t  a  speed of 

about  15 t o  20 mi l e s  an  hour ,  w i t h  p l a i n t i f f  M i l l e r  bes ide  him 

i n  t h e  f r o n t  s e a t  a s  a  passenger .  The s t r e e t  was s t r a i g h t ,  

l i g h t e d  w i t h  overhead l i g h t s ,  t h e r e  was no o b s t r u c t i o n  t o  v i s i -  

b i l i t y ,  nor  was t h e r e  any t r a f f i c  o t h e r  than t h e  two v e h i c l e s  

involved i n  t h e  a c c i d e n t .  The h e a d l i g h t s  of  t h e  p o l i c e  c a r  were 

on and i n  good working o r d e r .  The weather was good and t h e  

s t r e e t  was c l e a r .  

Immediately preceding t h e  a c c i d e n t ,  t h e  two p l a i n t i f f s  

were engaged i n  a  conversa t ion  concerning two suspec t s  t hey  

thought would be b u r g l a r i z i n g  a  drug s t o r e .  A s  the p l a i n t i f f s  

proceeded n o r t h  on Arizona S t r e e t ,  p l a i n t i f f  M i l l e r  &outed a  



warning t o  p l a i n t i f f  Su l l ivan  t o  "watch out i ' .  Immediately 

t h e r e a f t e r  a  head-on c o l l i s i o n  occurred between the  p o l i c e  

ca r  and a  1968 Pontiac 4--door automobile. The poin t  of impact 

was i n  t h e  northbound lane of t r a v e l .  P l a i n t i f f  Su l l ivan  

t e s t i f i e d  t h a t  he d id  no t  s e e  t h e  Pontiac automobile a t  a l l  

p r i o r  t o  impact a l though he had been looking s t r a i g h t  ahead 

and t o  the  s i d e  f o r  a t  l e a s t  a  h a l f  block p r i o r  t o  impact. 

Af ter  the  c o l l i s i o n  p l a i n t i f f  Su l l ivan  was semiconscious, 

but managed t o  c a l l  f o r  he lp  on t h e  po l i ce  c a r  r ad io .  When the  

po l i ce  o f f i c e r  who had been c a l l e d  a r r i v e d  a t  the  scene of t h e  

a c c i d e n t ,  t h e r e  was no one i n  the  Pont iac ,  i t s  l i g h t s  and en- 

g ine  were shu t  o f f  and i t  was locked. The d r i v e r  of the  Pontiac 

has never been located or  i d e n t i f i e d .  The Pontiac had apparent ly  

been taken from t h e  Leskovar Motors used c a r  l o t  by an unknown 

person without t h e  permission or  consent of t h e  owner. 

Both p l a i n t i f f s  were severe ly  in jured  i n  the  acc iden t .  

A t  t he  time of t r i a l ,  p l a i n t i f f  Su l l ivan  had incurred medical 

expenses of $1,026.10 and a  s a l a r y  l o s s  of $4,548. P l a i n t i f f  

Su l l ivan  was s t i l l  permanently d isabled  a t  t h e  time of t r i a l ,  

t he  ex ten t  and dura t ion  of h i s  f u t u r e  d i s a b i l i t y  and f u t u r e  

medical expenses being uncer ta in .  As a  r e s u l t  of h i s  i n j u r i e s ,  

he incurred considerable  pain and s u f f e r i n g  of a  cont inuing 

na tu re .  Su l l ivan  had received a  t o t a l  of $14,0b1.05 i n  medical 

expenses and compensation b e n e f i t s  under the  Montana workmen's 

Compensation Act,  a s  a  r e s u l t  of h i s  i n j u r i e s  and d i s a b i l i t y .  

P l a i n t i f f  Miller l ikewise  was permanently d isabled  wi th  

medical expenses of $1,405.30 and a  s a l a r y  l o s s  of $5,003. 

The ex ten t  of h i s  f u t u r e  d i s a b i l i t y  and medical expenses was 

undetermined. A s  a  r e s u l t  of  h i s  i n j u r i e s ,  he  su f fe red  extens ive  

pain and s u f f e r i n g  which w i l l  continue i n  t h e  fu tu re .  He r e -  

ceived a  t o t a l  of $13,735.30 i n  medical expenses and compensation 
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b e n e f i t s  under t he  Montana workmen's Compensation Act. 

A t  t h e  time of t h e  a c c i d e n t ,  t h e  c i t y  of Bu t t e  c a r r i e d  

an  automobile insurance  po l i cy  on t h e  involved p o l i c e  c a r  

con ta in ing  an  "uninsured moto r i s t "  endorsement w i t h  defendant  

G l a c i e r  General  Assurance Company and both S u l l i v a n  and M i l l e r  

I1  were insureds ' '  w i t h i n  t h e  meaning d t h e  p o l i c y .  I n  a d d i t i o n ,  

p l a i n t i f f  S u l l i v a n  c a r r i e d  h i s  own po l i cy  w i t h  a n  "uninsured 

motor i s t ' '  endorsement w i t h  defendant  Har t fo rd  Accident & In-  

demnity Company, wh i l e  p l a i n t i f f  M i l l e r  c a r r i e d  h i s  own p o l i c y  

w i t h  an  "uninsured m o t o r i s t "  endorsement w i t h  defendant  S t a t e  

Farm Mutua 1 Automobile Insurance Company. 

P l a i n t i f f  S u l l i v a n  f i l e d  a persona 1 i n j u r y  a c t i o n  a g a i n s t  

John Doe, t h e  u n i d e n t i f i e d  and uninsured d r i v e r  o f  t h e  Pont iac  

automobi le ;  G l a c i e r  General  Assurance Company, t h e  i n s u r e r  of  

t h e  c i t y  o f  Bu t t e ;  and Har t ford  Accident & Indemnity Company, 

h i s  i n s u r e r .  I n  t h i s  a c t i o n  S u l l i v a n  sought  judgment t h a t  t h e  

u n i d e n t i f i e d  and uninsured d r i v e r  of t h e  Pont iac  was l i a b l e  f o r  

h i s  i n j u r i e s ;  t h a t  he was e n t i t l e d  t o  damages of $20,000; and ,  

t h a t  e i t h e r  G l a c i e r  General  o r  Har t ford  o r  both must pay him 

t h i s  sum under t h e  "uninsured moto r i s t "  p rov i s ions  o f  t h e i r  

r e s p e c t i v e  p o l i c i e s .  The defense  was d e n i a l  of l i a b i l i t y  on 

t h e  p a r t  of t h e  d r i v e r  o f  t h e  Pon t i ac ,  t o g e t h e r  w i t h  v a r i o u s  

p o l i c y  defenses  under t h e  "uninsured motor i s t ' '  endorsements on 

t h e  r e s p e c t i v e  p o l i c i e s .  

The S u l l i v a n  c a s e  came on f o r  t r i a l  be fo re  t h e  d i s t r i c t  

c o u r t  s i t t i n g  wi thout  a j u r y  on A p r i l  2 9 ,  1970. Immediately 

p r i o r  t o  t r i a l ,  a l l  p a r t i e s  t o  t h e  S u l l i v a n  c a s e  agreed  t h a t  

t h e  d i s t r i c t  c o u r t  would t r y  only  t h e  i s s u e s  of l i a b i l i t y  of 

t h e  uninsured m o t o r i s t  t o  S u l l i v a n  and t h e  damages S u l l i v a n  

i n c u r r e d .  The p a r t i e s  a l s o  agreed t h a t  a  s e p a r a t e  t r i a l  would 



be he ld  t h e r e a f t e r  i n  which the  p o l i c y  defenses  of  t h e  i n s u r e r s  

under t h e  "uninsured moto r i s t "  coverage would be determined by 

t h e  d i s t r i c t  c o u r t  and judgment en t e red  accord ing ly .  

Following t r i a l ,  t h e  d i s t r i c t  c o u r t  en t e red  f i n d i n g s  of 

f a c t  and conc lus ions  of law i n  favor  of  p l a i n t i f f  S u l l i v a n .  

I n  subs t ance ,  t h e  d i s t r i c t  c o u r t  found t h e  uninsured m o t o r i s t  

n e g l i g e n t ;  found t h a t  S u l l i v a n  was n o t  c o n t r i b u t o r i l y  n e g l i g e n t ;  

found the  uninsured m o t o r i s t  l i a b l e  t o  S u l l i v a n ;  and ,  f i x e d  

S u l l i v a n ' s  damages a t  $20,000. 

T h e r e a f t e r ,  t h e  M i l l e r  c a s e  was submit ted t o  t h e  d i s t r i c t  

c o u r t  f o r  de t e rmina t ion  o f t h e  i s s u e  of l i a b i l i t y  o f  t h e  uninsured 

m o t o r i s t  t o  M i l l e r  and t h e  e x t e n t  of ~ i l l e r ' s  damages, on t h e  

b a s i s  of  a n  agreed s ta tement  of f a c t .  The d i s t r i c t  c o u r t  en t e red  

f i n d i n g s  of  f a c t  and conc lus ions  of  law t o  t h e  e f f e c t  t h a t  t h e  

uninsured m o t o r i s t  was l i a b l e  t o  M i l l e r  and f i x e d  ~ i l l e r ' s  

damages a t  $20,000. 

T h e r e a f t e r ,  t h e  d i s t r i c t  c o u r t  ordered t h e  t h r e e  defendant  

insurance  companies t o  f i l e  t h e i r  motions and b r i e f s  i n  suppor t  

of  t h e i r  p o l i c y  defenses  under t h e i r  "uninsured motor is t" en- 

dorsements.  The i n s u r e r s  d i d  s o  and a l s o  f i l e d  a  s t i p u l a t i o n  

and agreed  s ta tement  of f a c t s  en t e red  i n t o  by a l l  p a r t i e s  t o  both 

a c t i o n s .  The subs tance  of  t h e  s t i p u l a t i o n  and agreed  s t a t emen t  

of  f a c t s  s e t s  f o r t h  t h e  a p p l i c a b l e  po l i cy  p rov i s ions  i n  t h e  

po l i cy  of each i n s u r e r .  I t  provided t h a t  G l a c i e r  General  had 

" the  primary coverage" on t h e  p o l i c e  c a r  involved i n  t h e  a c c i -  

d e n t ;  t h a t  each po l i cy  provided l i m i t s  of l i a b i l i t y  of $10,000 

w i t h  r e s p e c t  t o  each person and $20,000 w i t h  r e s p e c t  t o  each 

a c c i d e n t  under t h e  "uninsured moto r i s t "  endorsement ; and ,  t h a t  

S u l l i v a n  had rece ived  $14,051.05 i n  medica 1 and compensation' 

b e n e f i t s  under t h e  workmen's Cornpansation Act and M i l l e r  had 

rece ived  $13,735.50. 



On November 6 ,  1970, t h e  d i s t r i c t  c o u r t  en te red  judgment 

i n  both cases .  The subs tance  of t h e  c o u r t ' s  f i n d i n g s  was t h a t  

t h e  "uninsured motor i s t "  p rovis ions  i n  each po l i cy  a u t h o r i z i n g  

an  of £ se t  of  o t h e r  insurance  b e n e f i t s  and workmen's compensation 

b e n e f i t s  a g a i n s t  l i a b i l i t y  was void a s  a g a i n s t  pub l i c  p o l i c y  and,  

acco rd ing ly ,  t h e  insurance  commissioner's approva 1 of t h e  po l icy  

forms con ta in ing  such o f f s e t s  could n o t  v a l i d a t e  such void pro- 

v i s i o n s .  The judgment he ld  Glac i e r  General  and Har t fo rd  l i a b l e  

t o  S u l l i v a n  f o r  $10,000 each,  and G l a c i e r  General  and S t a t e  Farm 

l i a b l e  t o  M i l l e r  i n  t h e  amount of $10,000 each.  A l l  defendants  

appea l  from t h i s  conso l ida t ed  judgment a g a i n s t  them. 

The t h r e e  bas i c  i s s u e s  on appea l  may be summarized a s  

follows: 

1. Should p l a i n t i f f s '  claims have been barred by reason 

of c o n t r i b u t o r y  negl igence  a s  a  mat te r  of law? 

2 .  Are t h e  po l i cy  provis ions  o f f s e t t i n g  workmen's com- 

pensa t i o n  b e n e f i t s  a g a i n s t  "uninsured moto r i s t "  coverage void 

a s  a g a i n s t  publ ic  po l i cy?  

3 .  Do any o the r  exc lus ions  i n  t h e i r  r e s p e c t i v e  - p o l i c i e s  

preclude l i a b i l i t y  on t h e  p a r t  of any of t h e  i n s u r e r s ?  

In  d i scuss ing  t h e  f i r s t  i s s u e  f o r  review,we f i n d  i t  neces-  

s a r y  t o  cons ider  t h e  Su l l i van  and M i l l e r  cases  s e p a r a t e l y .  

D i rec t ing  our a t t e n t i o n  f i r s t  t o  t h e  S u l l i v a n  c a s e ,  we 

n o t e  t h a t  t h i s  c a s e  was t r i e d  t o  t h e  d i s t r i c t  c o u r t  wikhout a  

j u ry .  Three wi tnes ses  t e s t i f i e d  on behalf  of t h e  p l a i n t i f f :  

p l a i n t i f f  S u l l i v a n ;  O f f i c e r  Tromley of t h e  But te  P o l i c e  Depart-  

ment; and But te  Chief of Po l i ce  Clark.  In  a d d i t i o n ,  t h e  depos i -  

t i o n  of Ben F. Bent ley,  t h e  used c a r  salesman a t  t h e  Leskovar 

Motors used c a r  l o t ,  was admit ted i n  evidence by s t i p u l a t i o n  a s  



were records of medical expense and o the r  s p e c i a l  damages and 

f i v e  photographs of the  acc ident  scene. Defendants c a l l e d  no 

witnesses  but cross-examined the  witnesses  of the  p l a i n t i f f .  

The key f inding of f a c t  by the  d i s t r i c t  cour t  on t h e  

i s s u e  of l i a b i l i t y  reads :  

"That a t  about 6:30 A.M.  on October 21, 1969, 
while  it was s t i l l  dark ,  a  C i ty  of Butte  po l i ce  
p a t r o l  ca r  dr iven  by p l a i n t i f f ,  John T.  Su l l ivan  
and occupied by William F. M i l l e r ,  another  po l i ce  
o f f i c e r ,  was proceeding nor th  on South Arizona 
S t r e e t  a t  a  speed of 15 t o  20 m.p.r. i n  i t s  own 
and proper lane of t r a f f i c  when a  1968 Pontiac 
automobile crossed over the  cen te r  l i n e  of s a i d  
Arizona s t r e e t  from i t s  own lane  of t r a f f i c  and 
s t r u c k  head on t h e  po l i ce  ca r  operated by p l a i n t i f f . "  

The d i s t r i c t  cour t  concluded t h a t  the  acc ident  and the  

r e s u l t i n g  i n j u r i e s  t o  Su l l ivan  were proximately caused by t h e  

negligence of t h e  un iden t i f i ed  and unknown motor i s t ,  and t h a t  

Su l l ivan  was not  c o n t r i b u t o r i l y  neg l igen t .  

There i s  no evidence support ing a  f inding  t h a t  t h e  Pontiac 

automobile crossed over the  center  l i n e  of Arizona s t r e e t  from 

i t s  own lane  of t r a f f i c  and s t r u c k  t h e  po l i ce  ca r  head-on. In  

f a c t  t h e r e  i s  no evidence t h a t  i t  was moving a t  a l l  a t  t h e  time 

of the acc iden t ,  or t h a t  i t  was anything o the r  than an  abandoned 

veh ic le  obs t ruc t ing  t h e  s t r e e t .  The uncontradicted evidence 

shows t h a t  t h e  doors of the  Pontiac were found locked a t  t h e  

time t h e  f i r s t  i n v e s t i g a t i n g  po l i ce  o f f i c e r  a r r i v e d  a t  t h e  

scene of t h e  acc ident  following h i s  summons t h e r e )  by Su l l ivan .  

The uncontradicted evidence a l s o  shows t h e r e  were no sk id  marks 

from the  Pontiac on the  pavement. It is  l ikewise uncontradicted 

t h a t  M i l l e r ,  the  po l i ce  o f f i c e r  passenger i n  the po l i ce  c a r ,  saw 

t h e  Pontiac and shouted a  warning. He was n o t  c a l l e d  a s  a  witness  

by the  p l a i n t i f f  upon whom the burden of proof of negl igence of 



t h e  uninsured motor is t  r e s t e d ,  a l though he was t h e  one witness  

who presumably could t e s t i f y  a s  t o  whether the  Pontiac was 

being dr iven  or  whether i t  was parked and abandoned a t  t h e  time 

of the  acc ident .  Mi l l e r  was a l i v e  a t  t h e  time of t h e  Sul l ivan  

t r i a l ,  but i s  now deceased. The evidence f u r t h e r  shows t h e r e  

was no o ther  t r a f f i c  on the  s t r e e t  and t h a t  t h e  s t r e e t  was wide 

enough t o  permit passage of the  po l i ce  ca r  around any obs t ruc-  

t i o n ,  such a s  t h e  Pontiac automobile. 

The uncontradicted evidence f u r t h e r  shows t h a t  a t  the  

time and place of t h e  acc iden t  the  s t r e e t  was s t r a i g h t ,  t h e r e  

were overhead l i g h t s  i l luminat ing  t h e  s t r e e t ,  t he  headl ights  

of t h e  po l i ce  v e h i c l e  were on, i n  good working o r d e r ,  and 

i l luminated the  area ahead. Su l l ivan  himself t e s t i f i e d  t h a t  

he was looking s t r a i g h t  ahead and t o  t h e  s i d e  without d i s t r a c -  

t i o n  f o r  a t  l e a s t  h a l f  a  block p r i o r  t o  t h e  point of impact. 

Under such circumstances,  p l a i n t i f f  Su l l ivan  i s  g u i l t y  of 

con t r ibu to ry  negl igence a s  a  matter  of law barr ing  any recovery 

by him. Whether t h e  Pontiac was moving o r  stopped, S u l l i v a n  

should have seen i t  i n  time t o  avoid an acc iden t  i n  the  exe rc i se  

of ordinary c a r e  on h i s  p a r t .  It i s  important t o  note  t h a t  here  

t h e r e  i s  no evidence t h e  Pontiac was moving a t  a l l ,  much l e s s  

t h a t  i t  suddenly swerved i n  h i s  path without  s u f f i c i e n t  time 

t o  enable him t o  avoid the  acc iden t .  

In Autio v. M i l l e r ,  92 Mont. 150, 165, 11 P.2d 1039, t h i s  

Court sa id :  

"The d r i v e r  must look ' no t  only s t r a i g h t  ahead, 
but l a t e r a l l y  ahead' * * *   oreo over, a  person 
i s  presumed t o  s e e  t h a t  which he could s e e  by 
looking.* * * He w i l l  no t  be permitted t o  say 
t h a t  he did not  s e e  what he must have seen,  had 

1 he looked, a s  M r .  J u s t i c e  Toole s a i d  i n  Grant 
v. Chicago, M.& St .Pau1 Ry. Co., 78 Mont. 97, 252 
Pac. 382, 386.  he duty t o  keep a  lookout in -  
cludes the  duty t o  s e e  t h a t  which is i n  p l a i n  
s i g h t .  ' [ C i t a t i o n ]  '' 



The f a i l u r e  of p l a i n t i f f  Su l l ivan  t o  exe rc i se  reasonable 
him 

c a r e  f o r  h i s  own s a f e t y  precludes any recovery bylagainst t h e  

"uninsured motoris t"  he re in .  In  Su l l ivan  v. Northern P a c i f i c  

Railway Co., 109 Mont. 93, 108, 94 P.2d 651, we held: 

 very person i s  bound t o  an abso lu te  duty 
t o  exe rc i se  h i s  i n t e l l i g e n c e  t o  discover  and 
avoid dangers t h a t  may th rea ten  him. When, 
t h e r e f o r e ,  a  p l a i n t i f f  a s s e r t s  t h e  r i g h t  of 
recovery on the  ground of cu lpable  negligence 
of t h e  defendant ,  he i s  bound t o  show t h a t  he 
exercised h i s  i n t e l l i g e n c e  t o  discover  and 
avoid t h e  danger,  which he a l l e g e s  was brought '* * *" ' 1 '  about by t h e  negl igence of t h e  defendant.  ., 

A Montana case  d i r e c t l y  in  point  i s  Boepple v.  Mohalt, 

101 Mont. 417, 435, 54 P.2d 857. In  t h a t  case  t h e  defendant 's  

road grader  was on the  wrong s i d e  of the  road but it was v i s i b l e  

and t h e r e  was room f o r  t h e  p l a i n t i f f  t o  g e t  pas t  i t .  This 

Court held t h a t  p l a i n t i f f  was c o n t r i b u t o r i l y  negl igent  a s  a  

matter  of law, reversed i n  favor of the  defendant,  and i n  

dismissing the  a c t i o n ,  said:  

 he duty t o  keep a  lookout implies t h e  duty 
t o  s e e  what i s  i n  p l a i n  view, and the  d r i v e r  
o t  an automobile i s  bound t o  opera te  h i s  con- 
veyance wi th  r e fe rence ,  not  only t o  the  pedes t r ians  
and condi t ions  he a c t u a l l y  s e e s ,  but a l s o  t o  those  
he should see  i n  t h e  exe rc i se  of reasonable c a r e  
* * *. He [a d r i v e r ]  could n o t  escape t h e  penal ty 
of h i s  negligence by saying t h a t  he did not  s e e  t h a t  
which was i n  p l a i n  s i g h t .  I l l  

F i n a l l y ,  i n  Hal l  v .  United S t a t e s ,  407 F.2d 849, a  Montana 

case  decided by the  United S t a t e s  Court of Appeals, Ninth C i r c u i t ,  

i n  1969, t h e  p l a i n t i f f  co l l ided  wi th  an A i r  Force t r a c t o r -  

t r a i l e r  which neg l igen t ly  blocked or  obstructed t h e  highway. 

The Federa l  cour t  held t h a t  the  p l a i n t i f f  was barred by h i s  

con t r ibu to ry  negligence i n  d r iv ing  f a s t e r  a t  n i g h t  than h i s  

l i g h t s  would s a f e l y  permit o r  a  f a i l u r e  t o  look, s i n c e  t h e  

adverse veh ic le  was on t h e  highway and i n  p l a i n  s i g h t .  



Accordingly, t h e  judgment of t h e  d i s t r i c t  cour t  i n  favor 

of p l a i n t i f f  Su l l ivan  i s  vacated and the  a c t i o n  dismissed. 

Turning our a t t e n t i o n  t o  p l a i n t i f f  ~ i l l e r ' s  case ,  t h e r e  

is no quest ion of cont r ibutory  negl igence involved. There is  

simply no bas is  f o r  imputing the  negligence of p l a i n t i f f  S u l l i v a n ,  

t h e  d r i v e r ,  t o  M i l l e r ,  t h e  passenger, nor is the re  any evidence 

of con t r ibu to ry  negligence on the  p a r t  of Mi l l e r  himself .  
of 

Accordingly, the  d i s t r i c t  c o u r t ' s  f i - n d i n g l l i a b i l i t y  on the  

p a r t  of the  uninsured motor is t  t o  p l a i n t i f f  Mi l l e r  is aff i rmed.  

Whatever Su l l ivan  d id  or  f a i l e d  t o  do i n  regard t o  the  acc iden t  

cannot bar p l a i n t i f f  ~ i l l e r  's  recovery he re in .  

The second i s s u e  f o r  review presents  an important quest ion 

1 l r e l a t i n g  t o  uninsured motoris t"  coverage i n  Montana. S ta ted  

broadly,  t h e  ques t ion  posed i s  whether i t  i s  permissible  f o r  an 

I t  insurance company i n  Montana t o  place l i m i t a t i o n s  i n  i t s  unin- 

sured motoris t r '  coverage which reduce o r  e l imina te  i t s  l i a b i l i t y  

below the  s t a t u t o r y  l i m i t s .  

Sec t ion  40-4403, R.C.M. 1947, provides: 

"Motor veh ic le  l i a b i l i t y  p o l i c i e s  t o  include uninsured 
motor i s t  coverage---reject ion of coverage by insured.  
No automobile l i a b i l i t y  or  motor v e h i c l e  l i a b i l i t y  
pol icy  insur ing  a g a i n s t  l o s s  r e s u l t i n g  from l i a b i l i t y  
imposed by law f o r  bodi ly i n j u r y  o r  dea th  su f fe red  
by any person a r i s i n g  out  of the  ownership, mainten- 
ance,  o r  use of a  motor veh ic le ,  s h a l l  be de l ivered  
or  issued f o r  d e l i v e r y  i n  t h i s  s t a t e ,  with r e spec t  
t o  any motor v e h i c l e  r e g i s t e r e d  o r  p r i n c i p a l l y  garaged 
i n  t h i s  s t a t e ,  unless  coverage i s  provided t h e r e i n  o r  
supplemental t h e r e t o ,  i n  l i m i t s  f o r  bodily i n j u r y  or 
dea th  s e t  f o r t h  i n  s e c t i o n  53-422, under provis ions 
f i l e d  with and approved by t h e  insurance commissioner, 
f o r  t h e  p ro tec t ion  of persons insured thereunder who 
a r e  l e g a l l y  e n t i t l e d  t o  recover damages from owners 
or  opera tors  of uninsured motor veh ic les  because of 
bodily i n j u r y ,  s ickness  or  d i s e a s e ,  including dea th ,  
r e s u l t i n g  therefrom; provided, t h a t  t h e  named insured 
s h a l l  have t h e  r i g h t  t o  r e j e c t  such coverage; and, 
provided f u r t h e r ,  t h a t  unless  the  named insured r e -  
ques t s  such coverage i n  wr i t ing ,  such coverage need 



not  be provided i n  o r  supplementa 1 t o  a  renewal 
pol icy where t h e  named insured had r e j e c t e d  t h e  
coverage i n  connection with the  pol icy  previously 
issued t o  him by t h e  same insurer ."  

There is  a  divergence of a u t h o r i t y  i n  other  j u r i s d i c t i o n s  

with r e spec t  t o  whether an insurance company may reduce i t s  

L i a b i l i t y  under i t s  uninsured motor is t coverage below t h e  

s t a t u t o r y  l i m i t  by s u b s t r a c t i n g  workmen's compensation b e n e f i t s  

received.  Our reading of s e c t i o n  40-4403, R.C.M. 1947, leads 

us t o  t h e  conclusion t h a t  i t s  language i s  both c l e a r  and d i r e c t .  

That s e c t i o n  s t a t e s  t h a t  no l i a b i l i t y  pol icy  can be issued f o r  any 

11 motor v e h i c l e  which is  r e g i s t e r e d  i n  t h i s  s t a t e  unless  unin- 

sured motoris t"  coverage is  a l s o  provided i n  a  minimum amount 

of $10,000, which s t a t u t o r y  minimum is  f ixed  i n  s e c t i o n  53-422, 

R.C.M. 1947. The bas ic  purpose of t h i s  s t a t u t e  is  obvious--- 

t o  provide p ro tec t ion  f o r  the  automobile insurance pol icyholder  

a g a i n s t  t h e  r i s k  of inadequate compensation f o r  i n j u r i e s  o r  

dea th  caused by t h e  negl igence of f i n a n c i a l l y  i r r e s p o n s i b l e  

motor i s t s .  

The l e g i s l a t i v e  purpose behind t h e  enactment of such 

s t a t u t o r y  provis ions on "uninsured motoris t"  coverage is equal ly 

c l e a r .  It i s  simply t o  p lace  the  in ju red  policyholder i n  t h e  

same pos i t ion  he would have been i f  t h e  uninsured motor is t  

had l i a b i l i t y  insurance and, accordingly,  t h e  amount of p la in -  

t i f f ' s  recovery from "uninsured motoris t"  coverage cannot be 

reduced by any workmen s compensation b e n e f i t s  r g e i v e d  by him. 

In t h e  Mi l l e r  c a s e ,  Glac ier  c en era 1's insurance pol icy  contained 

"uninsured motoris t"  coverage; i t  appl ied  here  because the  pol ice  

ca r  of t h e  c i t y  of Butte  was being operated by i t s  policemen 

i n  t h e  course and scope of t h e i r  employment, with t h e  permission 

of t h e  c i t y .  In  a d d i t i o n ,  p l a i n t i f f  Mi l l e r  was a  naded insured 



under h i s  own pol icy  with S t a t e  Farm Mutual Automobile Insurance 

Company t o  the  ex ten t  of coverage under the  $10,000 uninsured 

motor is t  endorsement t h e r e i n .  

The insure r s  concede s e c t i o n  40-4403, R.C.M. 1947, does 

not  expressly au thor ize  a deduction of workmen's compensation 

b e n e f i t s  from the  $10,000 coverage af forded under the  "uninsured 

motoris t"  coverage, but argue ins tead  t h a t  t h a t  s e c t i o n  au thor izes  

the  insurance commissioner t o  approve t h e  form of t h e i r  p o l i c i e s  

containing such deductions and he has done so.  

We cannot ag ree  with i n s u r e r s '  pos i t ion .  We view t h e  

i n t e n t  and cons t ruc t ion  of s e c t i o n  40-4403, R.C.M. 1947, t o  

mean t h a t  t h e  l e g i s l a t u r e  simply author ized  t h e  insurance com- 

missioner t o  approve those p o l i c i e s  of insurance which complied 

wi th  the  c l e a r  terms of t h e  s t a t u t e .  In  approving insurance 

p o l i c i e s  a t  var iance wi th  t h e  s t a t u t e ,  t h e  commissioner un- 

doubtedly exceeded h i s  a u t h o r i t y  and h i s  approval i n  nofi%idates 

provis ions a t  var iance wi th  t h i s  s t a t u t e .  

This Court has previous ly  dec lared  void c e r t a i n  c l auses  

contained i n  insurance p o l i c i e s  which were a t  var iance  with 

a p p l i c a b l e  s t a t u t e s  of t h i s  s t a t e .  See Dominici v .  S t a t e  Farm 

Mutual Ins .  Co., 143 Mont. 406, 390 P.2d 806. 

In  Peterson v.  S t a t e  Farm Mutual Automobile Ins .  Co., 

238 Ore. 106, 393 P.2d 651, 655, we f ind  a  s i t u a t i o n  s i m i l a r  

t o  t h e  one now before t h i s  Court. The Oregon s t a t u t e  on unin- 

sured motor is t  coverage i s  very s i m i l a r  i n  language t o  our 

s e c t i o n  40-4403, R.C.M. 1947. In  Pe te r son , the  Oregon Supreme 

Court held t h e i r  s t a t u t e  d id  not  au thor ize  t h e  insurance commis- 

s ioner  t o  approve an insurance pol icy  which permitted a  deduction 

of workmen's compensation b e n e f i t s  from uninsured motor i s t  

coverage i n  t h i s  language: 



t By approving t h e  insurance pol icy  provis ions 

he re  i n  ques t ion ,  t h e  Insurance Commissioner 
has made such a dec i s ion .  The Commissioner's 
dec i s ion  goes beyond t h e  mere approval  of t h e  
language o t  forms d r a f t e d  t o  accomplish the  
bas ic  l e g i s  la  t i v e  purpose of t h e  uninsured 
motor is t  s t a t u t e .  In  s o  doing, t h e  Commissioner 
has ac ted  beyond t h e  scope of h i s  a u t h o r i t y ,  
and t h e  provis ion of t h e  insurance pol icy  i n  
ques t ion  i s  void."  

Direc t ing  our a t t e n t i o n  t o  t h e  t h i r d  i s s u e  f o r  review, 

defendant S t a t e  Farm contends t h a t  defendant Glac ier  General 

i s  t h e  primary insure r  under t h e  agreed s t i p u l a t i o n ,  and 

where t h e  Glac ier  Genera 1 pol icy  provides t h e  s t a t u t o r y  minimum 

coverage of $10,000, t h e r e  i s  no reason why S t a t e  Farm should 

be requi red  t o  pay an  a d d i t i o n a l  $10,000 under i t s  %ninsured 

motor is t t t  coverage, over and above Glac ier  ~ e n e r a l ' s  l i a b i l i t y .  

The c lause  i n  i t s  pol icy  upon which S t a t e  Farm r e l i e s  

reads : 

1 t Other insurance: With re spec t  t o  bodi ly i n j u r y  
t o  an insured whi le  occupying an automobile no t  
owned by t h e  named insured,  t h e  insurance under 
Sec t ion  111 s h a l l  apply only a s  excess insurance 
over any o the r  s i m i l a r  insurance a v a i l a b l e  t o  such 
insured and a p p l i c a b l e  t o  such automobile a s  primary 
insurance,  and t h i s  insurance s h a l l  then apply only 
i n  t h e  amount by which the  l i m i t  of l i a b i l i t y  f o r  
t h i s  coverage exceeds t h e  app l i cab le  l i m i t  of  l i a -  
b i l i t y  of such o ther  insurance.  

"Except a s  provided i n  t h e  foregoing paragraph, 
i f  t h e  insured has o t h e r  s i m i l a r  insurance a v a i l a b l e  
t o  him and a p p l i c a b l e  t o  t h e  acc iden t ,  t h e  damages 
s h a l l  be deemed not  t o  exceed t h e  h igher  of t h e  ap- 
p l i c a b l e  l i m i t s  of l i a b i l i t y  of t h i s  insurance and 
such o ther  insurance,  and t h e  company s h a l l  no t  be 
l i a b l e  f o r  a g r e a t e r  proport ion of any l o s s  t o  which 
t h i s  Coverage a p p l i e s  than t h e  l i m i t  of  l i a b i l i t y  
hereunder bears t o  the  sum of a p p l i c a b l e  l i m i t s  of 
l i a b i l i t y  of  t h i s  insurance and such o the r  insurance." 

This content ion  is without mer i t .  I n  t h e  f i r s t  p lace ,  

t h e  s t a t u t o r y  requirement of $10,000 "uninsured motorist ' '  

coverage prescr ibes  a minimum amount only and does no t  purport  

t o  f i x  a s t a t u t o r y  maximum. Secondly, Mi l l e r  bought and paid 



f o r  t h e  a d d i t i o n a l  "uninsured motor is  t" coverage a fforded by 

h i s  own pol icy wi th  S t a t e  Farm. F i n a l l y ,  t h e  adjudica ted  

L i a b i l i t y  of  t h e  "uninsured motoris t"  t o  Mi l le r  i n  t h e  i n s t a n t  

case  i s  $20,000, which requ i res  a p p l i c a t i o n  t o  both the  $10,000 

coverage of the  "primary i n s u r e r ' 2 l a c i e r  General and t h e  

$10,000 coverage of  t h e  "excess insurer"  S t a t e  Farm, t o  s a t i s f y  

such l i a b i l i t y .  

The nondeduc t ib i l i ty  of  o ther  insurance b e n e f i t s  a p p l i e s  

f o r  t h e  same reasons t h a t  workmen's b e n e f i t s  a r e  n o t  deduct ib le .  

The major i ty  of j u r i s d i c t i o n s  ou t s ide  Montana d e c l a r e  void 

those c l auses  which purport  t o  l i m i t  l i a b i l i t y  n o t  express ly  

authorized by s t a t u t e .  The leading dec i s ion  i s  Peterson,  here-  

t o f o r e  c i t e d .  We r e f e r  a l s o  t o  Bryant v. S t a t e  Farm Mutual 

Automobile Ins .  Co., 205 Va. 897, 140 S.E.2d 817,819, wherein 

the  Supreme Court of Virginia  inva l i d a  ted an "other insurance" 

c l ause  a s  being i n  v i o l a t i o n  of V i r g i n i a ' s  "uninsured motoris t"  

s t a t u t e .  In  Bryant, t he  Virginia  Supreme Court s t a t e d :  

"These cases  a l l  e s t a b l i s h  t h a t  the  c o n t r o l l i n g  
instrument i s  t h e  s t a t u t e  and t h a t  provis ions 
in  t h e  insurance pol icy  t h a t  c o n f l i c t  with t h e  
requirements of t h e  s t a t u t e ,  e i t h e r  by adding t o  
or  taking from i t s  requirements,  a r e  void and in -  
e f f e c t i v e .  I I 

In  a d d i t i o n ,  t h e  dec is ion  of Simpson v .  S t a t e  Farm Mutual 

Automobile Insurance Co., 318 F.Supp. 1152 (1970), i s  important.  

There t h e  United S t a t e s  D i s t r i c t  Court he ld  t h a t  under Indiana law 

an i n s u r e r  was no t  e n t i t l e d  t o  reduce or  l i m i t  i t s  !'uninsured 

motoris t"  coverage by deduction of payments from o the r  s i m i l a r  

insurance even though c lauses  containing such provis ions had been 

approved by the  s t a t e  commissioner of insurance.  Simpson i n d i -  

c a t e s  how the  minori ty  l i n e  of a u t h o r i t y  holding such c lauses  

v a l i d  emerged from the  tenuous precedent of dec is ions  decided 



before t h e  enactment of s t a t e  s t a t u t e s  s i m i l a r  t o  our sec t ion  

40-4403, R.C.M. 1947. 

Addi t ional ly ,  defendants contend t h a t  the  judgment of 

t h e  d i s t r i c t  cour t  a g a i n s t  them i n  t h e  amount of $10,000 each 

has the  e f f e c t  o f  g ran t ing  p l a i n t i f f s  a "double recovery" i n  

view of t h e  workmen's compensation b e n e f i t s  previously awarded. 

A s  a genera l  r u l e ,  it has been he ld  t h a t  the  f a c t  t h a t  a 

person rece ives  from a c o l l a t e r a l  source payments which have 

a tendency t o  m i t i g a t e  t h e  consequences of h i s  i n j u r y ,  which he 

su f fe red  a s  a r e s u l t  of defendant ' s  t o r t ,  may not  be appropr ia ted  

by t h e  defendant a s  an o f f s e t  t o  damages which defendant would 

otherwise be required t o  pay. There has always been a wide- 

spread j u d i c i a l  r e f u s a l  t o  c r e d i t  t o  t h e  benef i t  of  t h e  wrong- 

doer money received i n  r epa ra t ion  of the  v i c t i m ' s  i n j u r y  from 

sources o the r  than the  wrongdoer himself .  See Maxwell, The 

C o l l a t e r a l  Source Rule i n  t h e  American Law of Damages, 46 Minn.- 

Law Review 669; Annotations,  75 ALR2d 885 and 4 ALR3d 535. 

It i s  axiomatic t h a t  b e n e f i t s  payable under Montana's 

workmen's Compensation Act do no t  represent  f u l l  payment of 

damages occasioned by the  i n j u r y  . For example, Montana 's Work- 

men's Compensation Act provides only f o r  payment of a percentage 

of t h e  in ju red  workman's a c t u a l  wage l o s s  i n  most cases ;  nor i s  

t h e r e  any compensation payable f o r  pain and s u f f e r i n g ,  i n t e r -  

fe rence  wi th  the  workman's e s t ab l i shed  course of l i f e ,  nor any 

o the r  elements of genera l  damages ; workmen's compensation b e n e f i t s  

f o r  d i s a b i l i t y ,  p a r t i a l  or  t o t a l ,  a r e  l imi ted  t o  s t a t u t o r y  maxi- 

mums without  regard t o  a d d i t i o n a l  damages a c t u a l l y  su f fe red .  

Accordingly where, a s  here ,  t h e r e  i s  no evidence t h a t  t h e  v ic t im 

has received a "double r e c o v e r y r Y o r  t h e  damages he s u f f e r e d ,  

the  i n s u r e r ' s  content ion  i s  nothing but a puff of smoke. 



We s p e c i f i c a l l y  point  out ,  however, t h a t  nothing s a i d  

he re in  i s  t o  be construed a s  au thor iz ing  recovery of any amount 

i n  excess of t h e  t o t a l  damages su f fe red  regardless  of t h e  number 

of insu re r s  involved or  t h e  aggregate  amount of coverage af forded.  

Such a r e  not  the f a c t s  of t h e  i n s t a n t  case ,  however. 

The judgment i n  favor  of t h e  e s t a t e  of William F. Mi l l e r  

a g a i n s t  Glac ier  General Assurance Company and S t a t e  Farm Mutual 

Automobile Insurance Company i n  t h e  amount of $10,000 a g a i n s t  

each defendant i s  a f f i rmed.  The judgment i n  favor of John T.  

Su l l ivan  a g a i n s t  Glac ier  General Assurance Company and Hartford 

Accident & Indemnity Company i s  reversed and dismissed. 

Associate  J u s t i c e  

Assoc 4 t e  J u s t i c e s .  


