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M r .  J u s t i c e  Frank I. H a s w e l l  d e l i v e r e d  t h e  Opinion of t h e  Court .  

The a t t o r n e y  g e n e r a l ' s  a p p l i c a t i o n  t o  t h i s  Court  f o r  

supe rv i so ry  c o n t r o l  o r  o t h e r  a p p r o p r i a t e  r e l i e f  p r e s e n t s  b u t  

a  s i n g l e  l e g a l  i s s u e :  whether t h e  a t t o r n e y  g e n e r a l ,  under t h e  

f a c t s  and c i rcumstances  of  t h i s  c a s e ,  has  t h e  power t o  i n i t i a t e  

a  c r i m i n a l  f e lony  p rosecu t ion  i n  t h e  d i s t r i c t  c o u r t  independent 

o f  t h e  county a t t o r n e y .  

The d i s t r i c t  c o u r t  h e l d  t h e  a t t o r n e y  g e n e r a l  has  no such 

l e g a l  power. W e  ag ree .  

The f a c t s  o f  t h i s  c a s e  a r e  n o t  complex. The a t t o r n e y  

g e n e r a l  a p p l i e d  t o  t h e  d i s t r i c t  c o u r t  of  L e w i s  and Clark  County, 

t h e  Hon. N a t  A l l en ,  d i s t r i c t  judge p r e s i d i n g ,  f o r  l e a v e  t o  f i l e  

a d i r e c t  in format ion  charg ing  one George McGaffick w i t h  e i g h t  

f e lony  counts  i nvo lv ing  t h e  p r e s e n t a t i o n  of f r a u d u l e n t  b i l l s  o r  

c la ims  t o  t h e  s tate f o r  al lowance and payment. The a p p l i c a t i o n  

w a s  s igned  by John P.  Connor, Jr. ,  a s s i s t a n t  ch i e f  deputy a t t o r n e y  

g e n e r a l  of t h e  s t a t e  of  Montana. The county a t t o r n e y  of L e w i s  

and Clark  County w a s  n o t  consu l t ed  and d i d  n o t  s i g n  t h e  a p p l i -  

c a t i o n  f o r  l eave  t o  f i l e  t h e  charges  no r  d i d  he s i g n  t h e  i n f o r -  

mation tendered  t o  t h e  c o u r t  wi th  t h e  a p p l i c a t i o n .  

On March 3 ,  1972, Judge Al l en  he ld  a hea r ing  on t h e  a p p l i -  

c a t i o n  o f  t h e  a t t o r n e y  gene ra l .  Judge Al len  heard d e t a i l e d  proof 

of  p robable  cause  f o r  f i l i n g  t h e  in format ion  d i r e c t  and made an 

exp res s  f i n d i n g  t h a t  probable  cause  e x i s t e d  and had been proven. 

However Judge Al len  denied t h e  a p p l i c a t i o n  on t h e  s o l e  ground 

t h a t  t h e  a t t o r n e y  g e n e r a l  d i d  n o t  have a u t h o r i t y  t o  f i l e  t h e  i n -  

format ion himself  independent of t h e  county a t t o r n e y ' s  p a r t i c i p a t i o n  



and s i g n a t u r e .  

Following t h i s  d e n i a l  by t h e  d i s t r i c t  c o u r t ,  t h e  a t t o r n e y  

g e n e r a l  a p p l i e d  t o  t h i s  Cour t  f o r  s u p e r v i s o r y  c o n t r o l  o r  o t h e r  

a p p r o p r i a t e  r e l i e f  t o  review t h i s  d e t e r m i n a t i o n  by t h e  d i s t r i c t  

c o u r t .  W e  i s s u e d  an  o r d e r  t o  show cause  and t h e r e a f t e r  b r i e f s  

w e r e  f i l e d  and o r a l  argument heard  on beha l f  o f  t h e  a t t o r n e y  

g e n e r a l ,  t h e  d i s t r i c t  c o u r t ,  and t h e  Montana County A t t o r n e y s '  

A s s o c i a t i o n  a s  amicus c u r i a e .  A d d i t i o n a l l y  a  motion t o  quash 

was f i l e d  by t h e  Montana County A t t o r n e y s '  A s s o c i a t i o n ,  

A t  t h e  o u t s e t  w e  ho ld  t h a t  t h e  w r i t  o f  s u p e r v i s o r y  c o n t r o l  

i s  a v a i l a b l e  a s  a remedy t o  tes t  t h e  power o f  t h e  a t t o r n e y  g e n e r a l  

i n  t h i s  r e g a r d .  The a t t o r n e y  g e n e r a l  h a s  no remedy i n  t h e  o r d i n -  

a r y  cou r se  o f  law by appea l  from t h e  d i s t r i c t  c o u r t ' s  o r d e r ,  I t  

w i l l  n o t  do  t o  s a y  t h a t  he  h a s  an a v a i l a b l e  remedy by d i r e c t i n g  

t h e  county  a t t o r n e y  t o  s i g n  t h e  i n fo rma t ion  and f i l e  it, f o r  t o  

do  s o  would amount t o  an a b d i c a t i o n  o f  t h e  l e g a l  power c la imed by 

t h e  a t t o r n e y  g e n e r a l  and would f u r n i s h  no answer t o  t h e  l e g a l  

i s s u e  h e  s eeks  t o  r a i s e .  

Proceeding t o  t h e  merits, t h e  b a s i c  p o s i t i o n  o f  t h e  a t -  

t o r n e y  g e n e r a l  i s  t h a t  he h a s  power t o  f i l e  t h e s e  c r i m i n a l  cha rges  

and i n i t i a t e  t h i s  p r o s e c u t i o n  independent  o f  t h e  county  a t t o r n e y ' s  

power t o  do  so; t h a t  t h e  a t t o r n e y  g e n e r a l ' s  power i n  t h i s  r ega rd  

i s  d e r i v e d  from t h e  common law which h a s  n o t  been ab roga t ed  by 

c o n s t i t u t i o n  o r  s t a t u t e .  

On t h e  o t h e r  hand,  r e s p o n d e n t ' s  p o s i t i o n  i s  s imply t h a t  

t h e  a t t o r n e y  g e n e r a l ' s  common law power t o  i n i t i a t e  a  c r i m i n a l  

p r o s e c u t i o n  independen t ly  of  t h e  county  a t t o r n e y  h a s  been super -  

seded by s t a t u t e  i n  Montana. 



The common law power o f  t h e  a t t o r n e y  g e n e r a l  t o  f i l e  

c r i m i n a l  c h a r g e s  and i n i t i a t e  c r i m i n a l  p r o s e c t u i o n s  i s  t a c i t l y  

conceded.  Nor can  t h e r e  b e  any real i s s u e  i n  t h i s  r e g a r d .  Sec- 

t i o n  12-103, R.C.M. 1947 p r o v i d e s :  

"The common law o f  England,  so f a r  a s  it 
i s  n o t  repu.gnant t o  o r  i n c o n s i s t e n t  w i t h  
t h e  c o n s t i t u t i o n  o f  t h e  Uni ted  S t a t e s ,  or 
t h e  c o n s t i t u t i o n  o r  l a w s  o f  t h i s  s t a t e ,  o r  
of  t h e  c o d e s ,  i s  t h e  r u l e  of d e c i s i o n  i n  
a l l  t h e  c o u r t s  o f  t h i s  s t a t e . "  

The Montana Supreme C o u r t ,  i n  S t a t e  e x  r e l .  Ford v. Young, 

54 Mont. 401, 170 P .  947,  had t h i s  t o  s a y  c o n c e r n i n g  t h e  n a t u r e  

and o r i g i n  o f  t h e  powers o f  t h e  a t t o r n e y  g e n e r a l :  

"The o f f i c e  of  a t t o r n e y  g e n e r a l  i s  of  
a n c i e n t  o r i g i n .  The powers and d u t i e s  
a p p e r t a i n i n g  t o  it were r e c o g n i z e d  by t h e  
common law,  and t h e  common law h a s  been a  
p a r t  o f  o u r  sys tem o f  j u r i s p r u d e n c e  from 
t h e  o r g a n i z a t i o n  of Montana t e r r i t o r y  t o  
t h e  p r e s e n t  day.  (Bannack S t a t u t e s ,  p. 356; 
Comp. S t a t s .  p .  647; Rev. Codes, sec, 3 5 5 2 ) .  
I n  t h i s  s t a t e  t h e  o f f i c e  o f  a t t o r n e y  g e n e r a l  
i s  c r e a t e d  by o u r  s t a te  C o n s t i t u t i o n  (sec. 1, 
A r t .  V I I I ) ,  which a l s o  p r o v i d e s  t h a t  t h e  
incumbent o f  t h e  o f f i c e  ' s h a l l  pe r fo rm such  - 
d u t i e s  a s  a r e  p r e s c r i b e d  i n  t h i s  C o n s t i -  
t u t i o n  and by t h e  laws o f  t h i s  s t a t e . '  The 
C o n s t i t u t i o n  enumera tes  c e r t a i n  d u t i e s ,  and 
s e c t i o n  193,  Revised  Codes,(now s e c t i o n  82- 
401-11, R.C.M. 1947) c e r t a i n  o t h e r s ,  and 
t h e n  conc ludes  by imposing upon t h e  a t t o r n e y  
g e n e r a l  ' o t h e r  d u t i e s  p r e s c r i b e d  by l aw. '  
I t  i s  t h e  g e n e r a l  consensus  o f  o p i n i o n  t h a t  
i n  p r a c t i c a l l y  e v e r y  s t a t e  of t h i s  Union 
whose b a s i s  o f  j u r i s p r u d e n c e  i s  t h e  common 
l a w ,  t h e  o f f i c e  o f  a t t o r n e y  g e n e r a l ,  a s  it 
e x i s t e d  i n  England,  was adop ted  a s  a p a r t  
of t h e  governmenta l  machinery ,  and t h a t  i n  
t h e  absence  of e x p r e s s  r e s t r i c t i o n s ,  t h e  
common-law d u t i e s  a t t a c h  themse lves  t o  t h e  
o f f i c e  so f a r  as t h e y  a r e  a p p l i c a b l e  and 
i n  harmony w i t h  o u r  sys tem o f  government ."  
(Emphasis s u p p l i e d  .) 



To t h e  same e f f e c t  see S t a t e  v .  P u b l i c  S e r v i c e  Comm., 

129 Mont. 106 ,  283 P.2d 594. 

The u n d e r l y i n g  i s s u e  h e r e  is  whe the r  or  n o t  t h e  a t t o r n e y  

g e n e r a l ' s  common l a w  power i n  t h i s  r e s p e c t  h a s  been a b r o g a t e d  by 

s t a t u t e .  A t  t h e  o u t s e t  i n  a  c r i m i n a l  case w e  n o t e  a comple te  

a b s e n c e  o f  any c o n s t i t u t i o n a l  or s t a t u t o r y  power v e s t e d  i n  t h e  

a t t o r n e y  g e n e r a l  t o  f i l e  a n  i n f o r m a t i o n  or  i n i t i a t e  a p r o s e c u t i o n  

independen t  o f  t h e  coun ty  a t t o r n e y .  On t h e  o t h e r  hand,  t h e r e  are 

numerous s t a t u t e s  r e q u i r i n g  t h e  c o u n t y  a t t o r n e y  t o  f i l e  c r i m i n a l  

c h a r g e s  and i n s t i t u t e  c r i m i n a l  p r o s e c u t i o n s .  S e c t i o n  16-3101, 

R.C.M. 1947,  l i s ts  t h e  powers of t h e  coun ty  a t t o r n e y  and t h i s  

s e c t i o n  r e a d s  i n  p e r t i n e n t  p a r t  a s  f o l l o w s :  

"16-3101. D u t i e s  o f  coun ty  a t t o r n e y .  The - 
coun ty  a t t o r n e y  is  t h e  p u b l i c  p r o s e c u t o r ,  and 
must:  - 

"1. A t t e n d  t h e  d i s t r i c t  c o u r t  and c o n d u c t ,  
on b e h a l f  o f  t h e  s ta te ,  a l l  p r o s e c u t i o n s  f o r  - 
p u b l i c  o f f e n s e s  and r e p r e s e n t  t h e  s t a t e  i n  a l l  
m a t t e r s  and p r o c e e d i n g s  t o  which it i s  a p a r t y ,  
or i n  which it may b e  b e n e f i c i a l l y  i n t e r e s t e d ,  
a t  a l l  t i m e s  and i n  a l l  p l a c e s  wi th in '  t h e  l i m i t s  
o f  h i s  coun ty ;  * * * 

"3. Draw a l l  * * * i n f o r m a t i o n s  * * * 
"9. When o r d e r e d  o r  d i r e c t e d  by t h e  a t t o r n e y  

g e n e r a l  so t o  d o ,  t o  prompt ly  i n s t i t u t e  and 
d i l i g e n t l y  p r o s e c u t e  i n  t h e  p r o p e r  c o u r t ,  and 
i n  t h e  name o f  t h e  s t a t e  o f  Montana, any c r i m i n a l  
or c i v i l  a c t i o n  o r  s p e c i a l  p r o c e e d i n g ,  i t  b e i n g  
he reby  d e c l a r e d  t h a t  t h e  s u p e r v i s o r y  powers 
g r a n t e d  t o  t h e  a t t o r n e y  g e n e r a l  by s e c t i o n  82- 
4 0 1 ( 5 ) ,  i n c l u d e  t h e  power t o  o r d e r  and d i r e c t  
s a i d  county  a t t o r n e y s  i n  a l l  m a t t e r s  p e r t a i n i n g  
t o  t h e  d u t i e s  o f  t h e i r  o f f i c e . "  (Emphasis 
s u p p l i e d .  ) 

S e c t i o n  95-1302, R.C.M. 1947,  p r o v i d e s  i n  p e r t i n e n t  p a r t  

a s  f o l l o w s :  



" * * * a f t e r  l eave  of  c o u r t  has  been gran ted  
* * * t h e  county a t t o r n e y  must f i l e ,  w i t h i n  
t h i r t y  (30) days ,  i n  t h e  p rope r  d i s t r i c t  c o u r t  
an  in format ion  charg ing  t h e  defendant  wi th  t h e  
o f f e n s e  f o r  which he i s  h e l d  t o  answer,  o r  any 
o t h e r  o f f e n s e  d i s c l o s e d  by t h e  evidence.  * * * "  
( ~ m p h a s i s  supp l i ed .  ) 

Sec t ion  95-1503[53 (e) provides  i n  p e r t i n e n t  p a r t :  

" I f  t h e  charge  i s  by complaint  it s h a l l  be s igned  
on o a t h  by a  person having knowledge of  t h e  f a c t s  
o r  by t h e  county a t t o r n e y ;  i f  by in fo rma t ion ,  it 
s h a l l  be s igned  by t h e  county a t t o r n e y  o r  by h i s  
deputy * * *." (Emphasis supp l i ed . )  

F i n a l l y ,  s e c t i o n  95-101 governs t h e  scope of  t h e  new Code 

of Criminal  Procedure and provides  a s  fo l lows:  

"95-101. Scope. These p r o v i s i o n s  s h a l l  govern 
t h e  procedure  i n  t h e  c o u r t s  of Montana i n  a l l  - 
c r i m i n a l  proceedings  except  where p rov i s ion  f o r  
a d i f f e r e n t  procedure  i s  s p e c i f i c a l l y  provided 
by law." 

W e  ho ld  t h a t  t h e  foregoing  s t a t u t e s  e x p r e s s l y  supersede  

and abroga te  t h e  common l a w  powers of  t h e  a t t o r n e y  g e n e r a l  t o  

f i l e  in format ions  i n  h i s  own name and i n s t i t u t e  c r i m i n a l  proceed- 

i n g s  independent of t h e  county a t t o r n e y .  

This  op in ion  is  n o t  t o  be cons t rued  as any l i m i t a t i o n  

on t h e  supe rv i so ry  powers and c o n t r o l  of  t h e  a t t o r n e y  g e n e r a l  

over  t h e  county a t t o r n e y s  of  t h i s  s ta te  a s  provided by law. This  

op in ion  simply ho lds  t h a t  under t h e  f a c t s  and c i rcumstances  h e r e ,  

t h e  a t t o r n e y  g e n e r a l  has  no l e g a l  power t o + f i l e  an in format ion  

s igned  on ly  by himself  o r  t o  i n s t i t u t e  a c r i m i n a l  f e lony  prosecu- 

t i o n  i n  t h e  d i s t r i c t  c o u r t  independent of t h e  county a t t o r n e y .  

Th i s  proceeding has  a l r e a d y  de layed  t h e  i n s t i t u t i o n  and 

p rosecu t ion  of charges  a g a i n s t  George McGaffick s i n c e  March 3 .  



As probable cause for the prosecution has already been found 

by the district court, the prosecution of the case should not 

be delayed further. Accordingly, the attorney general should 

immediately direct the county attorney of Lewis and Clark County 

to sign and file the necessary information and proceed with 

prosecution of the case. 

Associate ~Zstice 



M r .  J u s t i c e  Wesley Cas t l e s  Spec ia l ly  Concurring: 

I concur i n  J u s t i c e   asw well's view of t h e  law 

t h a t  T i t l e  95,  R.C.M. 1947, supersedes t h e  common law 

i n  c r imina l  procedure. I ,  however, would no t  accept  

j u r i s d i c t i o n  of t h i s  proceeding because no j u s t i c i a b l e  

i s s u e  appears because t h e  Attorney General has an ade- 

quate  r o u t e  by using t h e  r egu la r  processes of. law. Thus, 

I concur i n  t h e  r e s u l t .  

~ s s o c N . t e  J u s t i c e  



M r .  Chief J u s t i c e  James T.  Harrison Dissenting: 

I am n o t ,  under t h e  record before us h e r e ,  prepared t o  

q u a l i f y ,  r e s t r i c t  or  l e s sen  what I be l i eve  t o  be t h e  powers of 

the  Attorney General of Montana. This Court has discussed these  

powers of t h e  Attorney General  a s  granted by our C o n s t i t u t i o n ,  

under t h e  s t a t u t o r y  law and under t h e  common law and I do no t  

intend t o  f u r t h e r  d i scuss  them but Z do wish t o  poin t  ou t  t h i s  

wording from the  opinion i n  S t a t e  ex r e l .  Nolan v. D i s t r i c t  Court ,  

22 Mont. 25, 29, 55 P. 916, to-wit: 

"The Attorney General i s  the  p r i n c i p a l  law o f f i c e r  
of t h e  S t a t e .  H i s  d u t i e s  a r e  genera l ;  h i s  a u t h o r i t y  
i s  co-extensive wi th  publ ic  l e g a l  a f f a i r s  of the  
whole community. H i s  advice o f t e n  a f f e c t s  t h e  r i g h t s  
of a l l  persons wi th in  the  S t a t e ,  and, excepting judg- 
ments and .orders  of c o u r t ,  h i s  opinions c o n t r o l  
publ ic  i n t e r e s t s  more l a r g e l y  than do t h e  a c t s  of any 
o the r  o f f i c i a l  of t h e  S t a t e .  R e s p o n s i b i l i t i e s  of s o  
high a  cha rac te r  a r e  usual ly  put upon a  lawyer of 
a b i l i t y ,  experience and c h a r a c t e r ,  and, presuming 
t h e  Attorney General t o  be such, t h e  s t a t u t e  has given 
him the  s i g n i f i c a n t ,  y e t  ex tens ive ,  powers r e f e r r e d  t o .  
Again, exigent  times occas ional ly  a r i s e  i n  t h e  a f f a i r s  
of a  s t a t e ,  where l o c a l  cons idera t ions  render i t  i m -  
p o l i t i c  t o  i n t r u s t  a  county a t t o r n e y  wi th  t h e  d i s -  
charge of h i s  duty unaided by learned counsel repre-  
sen t ing  t h e  supreme a u t h o r i t y  of t h e  S t a t e . "  

I n  t h e  i n s t a n t  case  t h e  Attorney General s t a t e s  t h a t  i n  h i s  

opinion i t  i s  impol i t i c  t o  i n t r u s t  t h e  mat ter  with t h e  County 

Attorney, and while  I may no t  agree  wi th  t h e  Attorney Genera l ' s  

reasoning i n  t h i s  p a r t i c u l a r ,  I do f e e l  t h a t  such a  dec i s ion  i s  

wi th in  h i s  d i s c r e t i o n  and one of h i s  prerogat ives .  

The same l i n e  of reasoning a s  quoted i n  Nolan seems t o  

me t o  be repeated i n  S t a t e  ex r e l .  Ford v.  Young, 54 Mont. 401, 

170 P. 947, a s  we l l  a s  i n  S t a t e  ex r e l .  Olsen v.  Publ ic  Service  

Commission, 129 Mont. 106, 283 P.2d 594. 

My d i s s e n t  


