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M r .  J u s t i c e  Gene B. Daly de l ivered  t h e  Opinion of t h e  Court. 

This i s  a personal  i n j u r y  and property damage a c t i o n  by 

p l a i n t i f f s ,  t r i e d  t o  a j u r y  i n  t h e  d i s t r i c t  cour t  of t h e  f i r s t  

j u d i c i a l  d i s t r i c t ,  county of Lewis and Clark.  Af ter  a v e r d i c t  

f o r  defendants and d e n i a l  of a motion f o r  a new t r i a l ,  p l a in -  

t i f f s  appeal  from t h e  f i n a l  judgment. 

On t h e  morning of October 15,  1969, on I n t e r s t a t e  Highway 

#15, an acc ident  occurred about seven miles  nor th  of Helena. 

A l l  p a r t i e s  involved i n  t h e  acc ident  were t r a v e l i n g  south toward 

Helena from the  Lincoln road t o  a t t e n d  work o r  school. A dense 

fog enshrouded t h e  a r e a  and t h e  highway su r face  was i c y .  

The f a c t s  on some c o n t r o l l i n g  i s s u e s  a r e  i n  d i s p u t e ,  bu t  

we w i l l  r e l a t e  them most favorably t o  t h e  p r e v a i l i n g  pa r ty .  

P l a i n t i f f  Mona Kirby and h e r  mother Gertrude Kirby were 

t r a v e l i n g  south on I n t e r s t a t e  #15, which i s  a four  l ane  highway 

divided by a median with two d r i v i n g  l anes  and a broad shoulder 

parking a r e a ,  both n o r t h  and south. They were passed by de- 

fendant Leonard M, Kel ly,  d r iv ing  a GMC pickup t ruck .  A s  t h e  

Kirby c a r  continued i n  t h e  fog,  i t  approached Leonard ~ e l l y ' s  

pickup which had stopped o f f  t o  t h e  s i d e  of t h e  road t o  c l ean  

t h e  i c e  and f r o s t  from the  windshield. P l a i n t i f f s  contend 

Leonard ~ e l l y ' s  pickup was n o t  o f f  t h e  d r i v i n g  lane.  Gertrude 

Kirby stopped h e r  a u ~ o m o b i l e  i n  t h e  r i g h t  hand o r  ou t s ide  l ane  

of  t r a f f i c ,  

Af te r  c leaning  h i s  windshield,  Leonard Kelly continued 

toward Helena. Gertrude Kirby waited f o r  a s h o r t  per iod of time 

a f t e r  Leonard Kelly had departed and a s  she was about t o  move 

h e r  c a r ,  i t  was s t r u c k  i n  the  r e a r  by a c a r  dr iven  by codefendant, 

Melinda Kelly. Both v e h i c l e s  came t o  a s top  on t h e  highway. The 

damage seemed minor. 



While t h e  d r i v e r s  were surveying t h e  damage t o  t h e i r  

r e s p e c t i v e  automobiles, and were out  of t h e  automobiles, another  

automobile dr iven  by Russe l l  Harvey came from behind and s t r u c k  

Melinda Kel ly ' s  veh ic le .  Harvey drove heav i ly  i n t o  the  r e a r  of 

Melinda Ke l ly ' s  automobile, rup tu r ing  t h e  gasol ine  tank. This 

caused a f i r e  which i n j u r e d  Ies.  Knapp, who was r i d i n g  wi th  

Melinda Kelly,  and Cheryl Kelly,  daughter of t h e  Kel lys ,  was - 

engulfed i n  flaming gasol ine .  

P l a i n t i f f  Mona Kirby was a l s o  i n j u r e d  i n  t h i s  s e r i e s  of 

acc idents .  She was t r e a t e d  a t  var ious  times by a medical doctor  

a f t e r  t h e  acc ident .  P l a i n t i f f  Gwan Kirby, f a t h e r  of Mona, 

claimed damages f o r  i n j u r i e s  t o  h i s  daughter;  and f o r  damages 

t o  h i s  automobile. The ju ry  found f o r  defendants on both  counts.  

P l a i n t i f f s  p resen t  seve ra l  i s s u e s  f o r  review which w i l l  be  

discussed i n  order  of t h e i r  p resen ta t ion  i n  the  b r i e f .  

P l a i n t i f f s  contend t h e r e  was n o t  s u b s t a n t i a l  evidence t o  

support  t h e  v e r d i c t  f o r  defendants and t h e  t r i a l  c o u r t  e r r e d  i n  

i t s  f a i l u r e  t o  g ran t  a new t r i a l .  I n  reviewing t h i s  i s s u e ,  t h i s  

Court w i l l  follow t h e  long es tab l i shed  r u l e ,  which was again  

reaff i rmed i n  Davis v. Davis, Mon t . , 497 P.2d 315, 318, 

29 St.Rep. 65,69: 

"'When such a ques t ion  i s  before  t h i s  Court we w i l l  
review the  evidence t o  decide i f  the  v e r d i c t  i s  
supported by s u b s t a n t i a l  evidence. Breen v. I n d u s t r i a l  
Accident Board (Mont. 1968), [I50 14ont. 4631 436 P. 2d 
701. The f a c t  t h a t  t h e r e  were c o n f l i c t s  i n  t h e  t e s t i -  
mony does no t  mean t h e r e  i s  n o t  s u b s t a n t i a l  evidence 
t o  support  t h e  v e r d i c t .  We must accept  t h e  evidence 
be l ieved by the  ju ry  "unless t h a t  evidence i s  s o  i n -  
h e r e n t l y  impossible o r  improbable a s  n o t  t o  be  e n t i t l e d  
t o  b e l i e f  ff +." Wallace v .  Wallace 85 Mont. 492, 
279 P.374, 377, 66 A.L.R. 587 (1929). t I '  

Even though t h e r e  i s  a c o n f l i c t  i n  t h e  evidence, t h e r e  i s  

evidence,  depending on which wi tness  t h e  ju ry  be l ieved,  t h a t  

defendant Leonard Kelly drove h i s  pickup wi th  due c a r e  and was 

n o t  on o r  blocking t h e  highway when Gertrude Kirby chose t o  s t o p  

on t h e  d r i v i n g  l ane ,  i n  which case  Gertrude Kirby could n o t  look 

t o  defendant Leonard Kelly t o  respond f o r  h e r  misfortune,  There 



i s  f u r t h e r  evidence t h a t  Gertrude Kirby remained stopped on t h e  

highway some minutes a f t e r  Leonard Kelly departed.  There i s  a l s o  

evidence t h a t  t h e r e  was no problem seeing the  t r a f f i c  l a n e  markers 

on the  highway sur face .  

P l a i n t i f f s  f u r t h e r  contend t h a t  Leonard Kelly was neg l igen t  

per  s e  f o r  not  having d e f r o s t e r s  under s e c t i o n  32-21-148, R.C.M. 

1947, which r e q u i r e s  : 

"(a) No person sha.11 d r i v e  any motor v e h i c l e  wi th  any 
s ign ,  p o s t e r ,  o r  o the r  nontransparent  ma te r i a l  upon t h e  
f r o n t  windshield,  s i d e  wings, o r  o t h e r  s i d e  o r  r e a r  
windows of such v e h i c l e  which o b s t r u c t s  the  d r i v e r ' s  
c l e a r  view of t h e  highvmy o r  any i n t e r s e c t i n g  highway. 

" (b) The windshield on every motor v e h i c l e  s h a l l  be 
equipped wi th  a device f o r  c l e a r i n g  r a i n ,  snow, o r  
o the r  moisture from t h e  windshield,  which device s h a l l  
be so  cons t ruc ted  a s  t o  be c o n t r o l l e d  o r  operated by 
t h e  d r i v e r  of t h e  veh ic le .  

"(c)  Every windshield wiper upon a motor v e h i c l e  s h a l l  
be maintained i n  good working o rde r .  I I 

This  s t a t u t e  r e q u i r e s  t h a t  t h e r e  be windshield wipers on t h e  

v e h i c l e ,  t h a t  they be  i n  good working o rde r ,  and t h a t  they a r e  

operated from t h e  i n s i d e  of t h e  automobile. We f i n d  no a u t h o r i t y  

t o  extend t h e  mandate of t h i s  s t a t u t e  t o  i n t e r i o r  h e a t i n g  de- 

v i c e s ,  

I n s o f a r  a s  Melinda Ke l ly ' s  a c t i o n s  a r e  concerned, t h e r e  i s  

s u b s t a n t i a l  evidence i n  t h e  record t h a t  would allow a ju ry  t o  

f i n d  t h a t  she was opera t ing  h e r  v e h i c l e  under proper c o n t r o l  

and a t  a reduced speed when she en te red  t h e  fog and came suddenly 

upon Gertrude Kirby 's  automobile i n  t h e  d r iv ing  lane .  The fo rce  

of t h e  descr ibed impact would r e i n f o r c e  t h e  evidence of  slow 

speed. 

P l a i n t i f f s  f u r t h e r  contend t h a t  c o u r t ' s  i n s t r u c t i o n  No. 7 ,  

which i s  s e c t i o n  32-2199, R.C.M, 1947, "Stopping, s tanding ,  o r  

parking ou t s ide  of bus iness  o r  r e s idence  d i s t r i c t s , "  i s  n o t  

app l i cab le  t o  t h e  f a c t s  he re ,  due t o  t h e  poor v i s i b i l i t y .  This  

statuteis c l e a r l y  t h e  law and we f i n d  no e r r o r ,  

P l a i n t i f f s '  proposed i n s t r u c t i o n  No, 5 dea l s  w i t h  t h e  code 

s e c t i o n  on windshield wipers and we have previously commented 

on t h i s  i s s u e  of the  case.  With no evidence i n  the  record  of 



d e f e c t i v e  wipers ,  t h e  i n s t r u c t i o n  w a s  proper ly  denied, 

P l a i n t i f f s  contend t h e  g iv ing  of c o u r t ' s  i n s t r u c t i o n  No. 18 

was e r r o r .  This i n s t r u c t i o n  was given over p l a i n t i f f s '  ob jec t ion  

and reads :  

"You a r e  i n s t r u c t e d  t h a t  i f  you f i n d  negligence on 
t h e  p a r t  of Gertrude L. Kirby was t h e  s o l e  proximate 
cause of damage t o  t h e  p l a i n t i f f s ,  o r  e i t h e r  of them, 
then your v e r d i c t  s h a l l  be f o r  t h e  defendants ,  Leonard 
Kelly and Melinda Kelly.' '  

The record con ta ins  evidence, i f  be l ieved by t h e  ju ry ,  

t h a t  Gertrude Kirby was stopped on t h e  d r i v i n g  l a n e  f o r  some 

period of time f o r  no purpose, a s  t h e r e  were two d r i v i n g  lanes  

a v a i l a b l e  t o  proceed. Leonard Kelly t e s t i f i e d  t h a t  it appeared 

she was wai t ing  t o  fol low h i s  machine through the  fog, It was 

wi th in  t h e  province of t h e  ju ry  t o  make t h i s  determinat ion 

from t h e  record.  Therefore,  the  i n s t r u c t i o n  would apply.  

The next  i s s u e  f o r  review concerns the  v e r d i c t s  submitted 

t o  jury .  The cour t  gave a proposed v e r d i c t  submitted by 

p l a i n t i f f s  which requi red  t h e  ju ry  t o  respond t o  four  s e t s  of 

ques t ions .  The defendants submitted a genera l  v e r d i c t  i n  t h e i r  

favor .  The cour t  asked f o r  ob jec t ions ,  i f  any, t o  t h e  defendants '  

v e r d i c t  being submitted t o  the  ju ry ,  P l a i n t i f f s  only responded 

t h a t  they thought i t  t o  be r e p e t i t i o u s  and t h e  c o u r t  thereupon 

submitted both forms t o  t h e  jury.  

When the  ju ry  re turned  i t s  v e r d i c t ,  i t  used the  v e r d i c t  

submitted by defendants ,  t h e  genera l  v e r d i c t .  P l a i n t i f f s  now 

contend t h a t  i t  was e r r o r  f o r  t h e  j u r y  no t  t o  have a l s o  answered 

t h e  ques t ions  on t h e i r  proposed v e r d i c t .  Nowhere i n  t h e  record 

i s  i t  e s t a b l i s h e d  t h a t  p l a i n t i f f s  moved under Rule 49(a ) ,  M,R, 

Civ.P., t h a t  the  ju ry  be requi red  t o  r e t u r n  only a s p e c i a l  

v e r d i c t  i n  the  form of s p e c i a l  w r i t t e n  f ind ing  upon each i s s u e  

of f a c t .  Under t h e  s t a t e  of t h e  record ,  we d e c l i n e  t o  cons ider  

e r r o r  on t h e  p a r t  of the  t r i a l  c o u r t ,  



The f i n a l  i s s u e  r a i s e d  by p l a i n t i f f s  i s  t h a t  the  cour t  

e r r e d  i n  f a i l i n g  t o  s t r i k e  defendants '  c o s t  b i l l .  When t h i s  

case  came t o  o r a l  argument i n  t h i s  Court ,  counsel f o r  defendants 

withdrew t h e i r  oppos i t ion  t o  t h i s  argument and t h e r e f o r e  p la in -  

t i f f s  w i l l  p r e v a i l  on t h a t  poin t .  

The judgment of the  d i s t r i c t  c o u r t  i s  aff i rmed,  however 

t h e  b i l l  of c o s t s  en te red  by defendants w i l l  n o t  be allowed. 

' ~ s s o c i a t e  J u s t i c e  I 

Associate  J u s t i c e s .  


