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M r .  J u s t i c e  Gene B. Daly de l ivered  t h e  Opinion of t h e  Court. 

This i s  an a c t i o n  f o r  damages su f fe red  i n  an automobile 

c o l l i s i o n .  The a c t  ion  was t r i e d  i n  t h e  d i s t r i c t  c o u r t  of t h e  

e ighteenth  j u d i c i a l  d i s t r i c t ,  G a l l a t i n  County. P l a i n t i f f ,  John 

A. E l l i o t t  appeals  from t h e  f i n a l  judgment of t h e  d i s t r i c t  cour t  

en tered  on a  ju ry  v e r d i c t  i n  favor  of defendant Rasmus M. Hansen. 

A t  approximately 8:30 a.m. on June 11, 1970, automobiles 

dr iven  by t h e  l i t i g a n t s  he re in  c o l l i d e d  near  Bozeman, Montana, 

a t  t h e  i n t e r s e c t i o n  of U.S. Highway 191 and S t a t e  Highway 291, 

known l o c a l l y  a s  t h e   o our Corners". The Four Corners i n t e r s e c t i o n  

was c o n t r o l l e d  by a  s top  s ign  a t  each of i t s  four  en t rances ;  a  

f l a s h i n g  r e d  l i g h t  was suspended over t h e  c e n t e r  of t h e  i n t e r -  

s e c t i o n ;  and on t h e  roads approaching from t h e  south and from 

t h e  e a s t  ( the  roads upon which Hansen and E l l i o t t ,  r e s p e c t i v e l y ,  

were t r a v e l i n g )  f l a s h i n g  yellow l i g h t s  were pos i t ioned about 1,000 

f e e t  ahead of t h e  "four way" s top  s igns .  Weather condi t ions  were 

c l e a r  on t h a t  morning and v i s i b i l i t y  was good. The t e r r a i n  and 

surroundings a t  t h e  Four Corners were such t h a t  from t h e  s t o p  s ign  

a t  e i t h e r  t h e  south o r  e a s t  en t rance  t h e r e  was an u n r e s t r i c t e d  

view of o t h e r  approaching c a r s  p r a c t i c a l l y  a s  f a r  a s  t h e  eye could 

see.  

E l l i o t t  t e s t i f i e d  t h a t  p r i o r  t o  t h e  acc ident  he approached 

t h e  i n t e r s e c t i o n  headed west ,  made a  complete s top  a t  t h e  s t o p  

s ign ,  looked i n  a l l  d i r e c t i o n s  and, see ing  no c a r s  coming o r  stopped 

a t  t h e  o the r  s top  s i g n s ,  en tered  t h e  i n t e r s e c t i o n  and began making 

a  l e f t  turn .  Quoting from ~ l l i o t t ' s  testimony: 

"Q. Was anybody stopped a t  any of t h e  o the r  four  
s top  s i g n s ?  A.  No. 

"Q. Well, then what d id  you do? A .  I proceeded i n t o  t h e  
i n t e r s e c t i o n ,  and then turned l e f t  t o  go south t o  West 
Yellowstone. 

"Q. A t  anytime a f t e r  you had l e f t  t h e  s t o p  s ign ,  d id  
you ever  observe M r .    an sen's v e h i c l e ?  A.  No. n o t  
u n t i l  I s t a r t e d  t o  t u r n  l e f t  and looked south down t h e  
road. 



"Q. What did you see? A. I saw this car coming at me. 

11 Q. This car was coming from south to north; is that 
correct? A. That is correct. 11 

Hansen testified that prior to the accident he approached 

the intersection headed north, made a complete stop at the stop 

sign, looked in all directions and, seeing no cars approaching 

or stopped at the other stop signs, entered the intersection in- 

tending to proceed straight through and continue north. Quoting 

from  ans sen's testimony: 
I I Q. Were there any cars in the intersection when 
you started up? A. No, not when I started; nope. 

"Q. Then what occurred as you entered the inter- 
section and were moving through the intersection? 
A. Well, I just got started and then I seen this 
car coming. And I swerved to the right and tried 
to avoid hitting him straight on. 

"Q. Now, when you saw this car, did you have much 
time? A. I didn't have probably one or two seconds. 

"Q. In other words, it was almost instantaneous? 
A.   hat's right. 

"Q. What did you do as soon as you saw it? A. I 
kind of braced myself. I suppose I must have stepped 
down on the accelerator a little more and I swerved 
to the right as quick as I could. 

I I Q. What was the purpose of bracing yourself? A.Wel1, 
it is just a habit, I guess; I don't know. You knew 
there was going to be a collision of some kind." 

Elliott estimated hisspeed at the time of the collision 

at ten to fifteen miles per hour. Hansen in answer to a pretrial 

interrogatory stated that his speed was five to ten miles per 

hour at the time of the collision. However, Hansen testified at 

trial that he had not looked at his speedometer immediately prior 

to the collision and did not actually know his speed at that time. 

He testified that subsequent to answering the interrogatory and 

prior to trial, he had made practice runs at the Four Corners 

intersection in a similar car, and based on those experiments he 

revised his estimate of his speed at the time of impact to twenty 

to twenty-five miles per hour. Hansen also testified the collision 

impact knocked him to the floor of his car and may have caused 

him to continue holding the accelerator down after the collision. 



Montana Highway Patrolman Austin Carey, who invest igated 

the  accident ,  t e s t i f i e d  the  ca r s  impacted i n  the  north-east  

quadrant of the  i n t e r sec t ion  near  the  center .  The E l l i o t t  c a r  

was s t ruck  near ly  broadside on the  l e f t  s ide  by the  l e f t  f ron t  

end of the  Hansen car .  The l e f t  s ide  of the  E l l i o t t  c a r  was 

demolished and the  c a r  was spun around near ly  80 degrees, coming 

t o  r e s t  near the  center  of the  in te r sec t ion .  The l e f t  f ron t  end 

of the  Hansen ca r  was severely damaged, the  fender and bumper 

being bent u n t i l  they impinged on the  l e f t  f ron t  t i r e .  The only 

skid mark a t  the  scene of the  accident was l e f t  by the  l e f t  f ron t  

t i r e  of the  Hansen c a r ,  which t rave l led  on about forty-nine f e e t  

t o  the  nor theas t  corner of the  i n t e r sec t ion ,  crashed through and 

came t o  r e s t  atop a cement and s t e e l  guard r a i l .  

Both Hansen and h i s  wife,  who was the  only passenger, were 

shaken but not  se r ious ly  injured.  E l l i o t t ,  alone i n  h i s  ca r ,  

sustained a severe in ju ry  t o  h i s  l e f t  h ip  which required surg ica l  

replacement of the  h ip  j o in t .  

The case was t r i e d  t o  a  jury,  and judgment was entered on 

a verd ic t  i n  favor of defendant Wansen. From t h a t  judgment and 

from the  t r i a l  cou r t ' s  den ia l  of motions fo r  a  judgment notwith- 

standing the  verd ic t  and fo r  a  new t r i a l ,  p l a i n t i f f  E l l i o t t  brings 

t h i s  appeal,  assigning these  issues:  

(1) Did the  t r i a l  cour t  e r r  i n  giving in s t ruc t ion  

No. 7 on contr ibutory negligence? 

(2) Did the  t r i a l  cour t  e r r  i n  giving in s t ruc t ion  

No. 9 on continuing and concurring negligence? 

(3)  Did the  t r i a l  cour t  e r r  i n  refus ing p l a i n t i f f ' s  

offered in s t ruc t ion  6 concerning E l l i o t t ' s  r i g h t  t o  assume 

Hansen would use reasonable ca re?  

(4) Did the  t r i a l  cour t  e r r  i n  refus ing t o  grant  

p l a i n t i f f ' s  motions f o r  a  new t r i a l ,  and judgment notwith- 

standing the  verdic t  ? 

Concerning the  f i r s t  appeal i s sue ,  p l a i n t i f f  r e l i e s  heavily 

on DeVerniero v. Eby, 159 Mont. 146, 148, 496 P.2d 290, i n  con- 



tending t h a t  a  con t r ibu to ry  negl igence i n s t r u c t i o n  w a s  improper 

under t h e  f a c t s  of t h e  i n s t a n t  case.  An important f a c t u a l  

d i s t i n c t i o n  e x i s t s  between t h e  cases .  I n  DeVerniero: 

I I The i n t e r s e c t i n g  s t r e e t s  were of  equal  s t a t u s  and 
were n o t  marked wi th  s t o p  s i g n s ,  s t o p  l i g h t s  o r  
warning approach s i g n a l s .  * 9: 

I I It i s  uncontested t h a t  i n  such a s i t u a t i o n  a s  e x i s t e d  
here---where two veh ic les  a r e  e n t e r i n g  o r  approaching 
an i n t e r s e c t i o n  from d i f f e r e n t  highways a t  approximately 
t h e  same time, t h a t  under Montana s t a t u t e  s e c t i o n  32-2170, 
R.C.M. 1947, and s e c t i o n s  21-145, and 21-170, B i l l i n g s  
T r a f f i c  Code, t h e  d r i v e r  of t h e  v e h i c l e  t o  t h e  l e f t  i s  
requi red  t o  y i e l d  t h e  r i g h t  of way t o  t h e  v e h i c l e  on 
t h e  r i g h t .  I I 

Here, t h e  i n t e r s e c t i o n  involved was c o n t r o l l e d  by "four 

way" s top  s igns  and t h e  procedure of approach and e n t r y  i n t o  t h e  

i n t e r s e c t i o n  was never d e f i n i t e l y  e s t ab l i shed .  

Sec t ion  32-2170, R.C.M. 1947, provides:  

11 Vehicle approaching o r  e n t e r i n g  i n t e r s e c t i o n .  (a)  
When two (2) v e h i c l e s  e n t e r  o r  approach an i n t e r s e c t i o n  
from d i f f e r e n t  highways a t  approximately the  same t ime,  
t h e  d r i v e r  of t h e  v e h i c l e  on t h e  l e f t  s h a l l  y i e l d  t h e  
r i g h t  of way t o  t h e  veh ic le  on t h e  r i g h t .  

"(b) The r i g h t  of way r u l e  dec lared  i n  paragraph (a)  
i s  modified a t  through highways and otherwise a s  here- 
i n a f t e r  s t a t e d  i n  t h i s  a r t i c l e .  11 

Sec t ion  32-2172 (b) , R.C.M, 1947, provides:  

"(b) The d r i v e r  of a  veh ic le  s h a l l  l ikewise  s t o p  i n  
obedience t o  a  s top  s i g n  a s  r equ i red  he re in  a t  an 
i n t e r s e c t i o n  where a  s t o p  s ign  i s  e rec ted  a t  one (1) 
o r  more ent rances  t h e r e t o  although n o t  a p a r t  of a  
through highway and s h a l l  proceed cau t ious ly ,  y i e l d i n g  
t o  veh ic les  n o t  so obl iged t o  s t o p  which a r e  wi th in  
t h e  i n t e r s e c t i o n  o r  approaching so  c l o s e l y  as t o  
c o n s t i t u t e  an immediate hazard,  b u t  then may proceed." 

Sec t ion  32-2166, R.C.M, provides:  

"No person s h a l l  s t a r t  a  veh ic le  which i s  stopped, 
s tanding ,  o r  parked un less  and u n t i l  such movement 
can be made wi th  reasonable s a f e t y .  I I 

The genera l  r i g h t  of way r u l e s  s t a t e d  i n  s e c t i o n  32-2170, 

R.C.M. 1947, a r e  modified by s e c t i o n  32-2172, R.C.M. 1947, so  

t h a t  t h e  veh ic le  approaching from t h e  r i g h t  t h a t  would otherwise 

have t h e  r i g h t  of  way l o s e s  t h e  preference  because it i s  requi red  

t o  s top .  There being no p r e f e r e n t i a l  r i g h t  of way af forded a  

d r i v e r  when requi red  t o  s t o p  by s e c t i o n  32-2172, then a  d r i v e r  

approaching a  four  way s t o p  has a  s t a t u t o r y  duty t o  s top ,  followed 



by a statutory duty to exercise ordinary care as he proceeds into 

or through the intersection, Sections 32-2166 and 32-2195(d), 

R.C.13. 1947; Allstate Ins. Co. v. Angelo, 7 Ohio App.2d 149, 219 

N.E.2d 218. 

Certainly, then, a factual issue existed at trial, Both 

Elliott and Hansen had the duty to make a full stop before entering 

the intersection and to exercise ordinary care to determine that 

it was reasonable safe to proceed into the intersection. Sullivan 

v. Northern Pac. Ry. Co., 109 Mont. 93, 94 P. 2d 651. Under the 

facts here, neither Elliott nor Hansen had a statutory right of 

If way or  referr red" or "favoredf' driver status. 
Elliott also contends that   an sen's act in accelerating 

his vehicle rather than applying his brakes immediately prior to 

the collision amounts to an unforeseeable intervening or super- 

seding cause which ~~ould break the chain of proximate causation 

as to any negligence committed by Elliott. This contention has 

merit, and the record reflects that the trial court granted in- 

structions on the concept of "proximate cause" and "last clear 

chance". However, we find the evidence before the jury was by 

no means so overk~helming that reasonable minds could not draw 

different conclusions as to whether the acceleration only 

instantaneously preceded the already inevitable collision or 

whether it was the effective cause of the collision. 

We hold the jury was properly instructed on the issue of 

contributory negligence. 

Concerning the second appeal issue, defendant's proposed 

instruction 19, given as court's instruction No. 9, reads: 

I' You are instructed that the plaintiff is not entitled 
to recover from the defendant under the doctrine of last 
clear chance as previously defined to you in these in- 
structions if you find that the plaintiff was negligent 
and that plaintiff's continued negligence up to the 
time of the accident and concurred as a proximate cause 
thereof. I I 

~efendant's brief d5sclos~s that the legal authority relied 

on in framing this instruction was Gustafson v. Northern Pac, Ry. 

Co., 137 Mont. 154, 160, 351 P.2d 212, where this Court stated: 



"Defendant cites Pollard v. Oregon Short Line R. 
Co., 92 I4ont. 119, 11 P.2d 271, and Mihelich v. 
Butte Electric Ry., 85 Mont. 604, 281 P. 540, as 
authority for the contention that contributory 
negligence is a defense in a last clear chance 
case. But these cases are not properly so con- 
strued. They do point out that should a plaintiff 
continue to be negligent up to the time of the 
accident, so that such negligence is a concurring 
proximate cause of his own injury then the theory 
of the last clear chance has no application. ik * 
"From what has been said, it is apparent that what 
is commonly understood as 'contributory negligence' 
is no defense in a last clear chance case, since 
this theory concedes plaintiff was negligent in 
putting himself into the position of peril at the 
outset. However, a defendant may defeat plaintiff's 
claim by proving that plaintiff was negligent up to 
the time of the injury and that his negligence was 
a concurring proximate cause. I I 

The trial court's instruction No. 9 was a correct statement 

of the law. Hannigan Northern Pacific Ry. Co., 

384 P.2d 493; Prosser Torts 4th Ed. 5 66, p. 431. The fact of 

~lliott's continuing and concurring negligence was fairly at 

issue upon the evidence before the jury, as it appears possible 

that Elliott failed to observe the Hansen vehicle or apply his 

brakes practically until the collision occurred. 

In light of the fact that Elliott introduced the "last 

clear chance" issue in his proposed instruction 23 (given as 

court's instruction No. 8), we find that court's instruction 

No. 9 was a fair and correct statement of the law and appro- 

priate under the evidence. 

The third appeal issue concerns plaintiff's proposed 

instruction 6 refused by the trial court. The instruction was 

taken from Jessen v. ~'Daniel, 136 Mont. 513, 349 P.2d 107, and 

states the general principle that a person who is exercising 

ordinary care has a right to assume that others will do likewise. 

The instruction as worded was a correct statement of a legal 

principle and would not have constituted error had the trial court 

elected to permit it. However, light of the factual dispute 

as to whether either of the litigants was exercising ordinary 

are, the applicability of this instruction was questionable at best. 



Reviewing the  t h i r t y  i n s t ruc t ions  ac tua l ly  given by the  

t r i a l  cour t ,  we f ind t h a t  the  i s sues  of l ega l  duty, negligence, 

proximate cause and damages were wel l  defined and explained, 

hence the  t r i a l  cour t  was within the  legi t imate  exerc ise  of i t s  

sound d i sc re t i on  i n  refus ing p l a i n t i f f ' s  proposed in s t ruc t ion  6. 

Bjorndal v, Lane, 157 Mont. 543, 487 P.2d 527; Lamb v. Page, 

153 Mont. 171, 455 P.2d 337, 

p l a i n t i f f ' s  four th  i s sue  concerns the  t r i a l  c o u r t ' s  denia l  

of p l a i n t i f f ' s  motions f o r  judgment notwithstanding the  verd ic t  

and f o r  a new t r i a l .  We f ind t h i s  case was well  t r i e d ;  the  jury  

was f u l l y  and f a i r l y  ins t ruc ted .  The evidence, although con- 

f l i c t i n g ,  was s u f f i c i e n t  i f  viewed i n  the  l i g h t  most favorable 

t o  the  prevai l ing party i n  the  d i s t r i c t  cour t  t o  sus ta in  the  

j u r y ' s  verd ic t .  Gunderson v. Brewster, 154 Mont. 405, 466 P.2d 

589; Jessen v. ~ ' ~ a n i e l ,  136 Mont, 513, 349 P.2d 107, 

The judgment i s  affirmed. 

J u s t i c e  .' 

Chief J u s t i c e  

Jus t i ce s .  

M r .  J u s t i c e  John Conway Harrison dissent ing:  
f - 2  


