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M r .  J u s t i c e  Gene B. Daly d e l i v e r e d  t h e  Opinion of t h e  Court .  

Defendant, Al la rdyce  Petroleum Corpora t ion ,  b r i n g s  t h i s  

appea l  from a  summary judgment en t e red  by t h e  d i s t r i c t  c o u r t  of  

G a l l a t i n  County i n  f avo r  of p l a i n t i f f s ,  John A.  Palmquist  and 

Barbara K. Palmquis t ,  husband and wi fe ,  o r d e r i n g  s p e c i f i e d  per-  

formance of a  w r i t t e n  c o n t r a c t  f o r  t h e  purchase  of l and .  

The c o n t r a c t  was en t e red  i n t o  February 1 0 ,  1971, and 

provided f o r  purchase by p l a i n t i f f s  from defendant  of "Lot No. 

14" i n  t h e  "Bridger P ines  Subdiv is ion"  l o c a t e d  i n  G a l l a t i n  County, 

Montana, nea r  t h e  "Bridger Bowl" s k i  a r e a .  Under t h e  terms of 

t h e  c o n t r a c t ,  p l a i n t i f f s  pa id  $100 e a r n e s t  money and agreed t o  

pay $5,900 a s  t h e  balance of t h e  purchase  p r i c e :  

"Balance t o  be pa id  when P l a t  i s  approved and 
Covenants a r e  f i l e d  and t i t l e  and Warranty Deed 
a r e  given."  

"Lot No. 1 4 "  r e f e r r e d  t o  i n  t h e  c o n t r a c t  w a s  s o  desc r ibed  

on a  "Pre l iminary  Road and Lot Plan"  which had n o t  been approved 

and recorded a s  a  subd iv i s ion  p l a t  i n  G a l l a t i n  County a t  t h e  t ime 

t h e  c o n t r a c t  w a s  s igned .  I n  i t s  answer defendant  contended t h e  

G a l l a t i n  County c i ty -county  p lanning  board and t h e  county commis- 

s i o n e r s  of  G a l l a t i n  County r e fused  t o  approve t h a t  p re l imina ry  

road and l o t  p l an ,  which n e c e s s i t a t e d  t h e  r edes ign  of t h e  Bridger  

P ines  Subdiv is ion  p l a t .  The redesigned p l a t  of Bridger  P ines  

Subdiv is ion  e l imina t ed  Lot No. 1 4  and des igna t ed  t h e  a r e a  it pre-  

v i o u s l y  occupied a s  "open space" .  No c o n t e n t i o n s  were made by 

defendant  concerning whether t h e  Br idger  P ines  Subdiv is ion  p l a t  

could have been redes igned  and approved t o  r e t a i n  t h e  o r i g i n a l l y  

des igna t ed  Lot No. 1 4 .  Ra ther ,  it simply contended t h a t  through 

no f a u l t  of defendant ,  t h e  o r i g i n a l  p l a t  was n o t  approved,  making 

t h e  s a l e  c o n t r a c t  imposs ib le  t o  perform. 

P l a i n t i f f s  contended t h a t  t h e  r edes ign  of t h e  Br idger  

P ines  Subdiv is ion  p l a t  s o  as t o  e l i m i n a t e  Lot No. 1 4  was a  " s l e i g h t  



of hand t r i c k "  done i n  an a t tempt  t o  d e f e a t  t h e  w r i t t e n  c o n t r a c t  

and t h u s  enab le  defendant  t o  t a k e  advantage of t h e  s u b s t a n t i a l l y  

app rec i a t ed  v a l u e s  of t h i s  a s  r e c r e a t i o n  l and .  There a r e  no 

f a c t s  i n  t h e  record  be fo re  t h i s  Court  t o  suppor t  e i t h e r  conten- 

t i o n .  

The i s s u e  be fo re  t h i s  Court i s  whether t h e  summary judg- 

ment g r a n t i n g  s p e c i f i c  performance of  t h e  c o n t r a c t  was proper  on 

t h e  p l ead ings ,  motions,  ev idence ,  b r i e f s  and hea r ing  be fo re  t h e  

d i s t r  i c t  c o u r t .  

Defendant contends  t h e  hereinabove quoted c o n t r a c t  lang- 

uage amounted t o  a  c o n t r a c t u a l  c o n d i t i o n  precedent .  W e  f i n d  no 

m e r i t  i n  t h i s  con ten t ion .  It i s  a p r i n c i p l e  of  c o n t r a c t  law 

t h a t  a  mere s t i p u l a t i o n  o r  covenant i n  a  c o n t r a c t  w i l l  n o t  be 

cons t rued  a s  a  c o n d i t i o n  precedent ,  p a r t i c u l a r l y  where a  f o r -  

f e i t u r e  would r e s u l t  and where it appears  a  c o n d i t i o n  p receden t ,  

i f  d e s i r e d ,  could have been provided f o r  by exp res s  agreement. 

17A C . J . S .  Con t r ac t s  B 338; 12 Cal.Jur.2d Con t r ac t s  B 171; 17 

Am J u r  2d, Con t r ac t s  S 321. 

Defendant contends  a l s o  t h a t  t h e  un fo r seeab le  a c t  of t h e  

G a l l a t i n  County c i ty -county  planning board and t h e  county commis- 

s i o n e r s  of G a l l a t i n  County i n  d i sapproving  t h e  o r i g i n a l  p l a t  of  

Bridger  P ines  Subdiv is ion  gave r i s e  t o  t h e  de fense  of c o n t r a c t u a l  

i m p o s s i b i l i t y  a s  a  m a t t e r  of law. W e  f i n d  no m e r i t  i n  t h i s  con- 

t e n t i o n .  I n  Hein v .  Fox, 1 2 6  Mont. 514, 254 P.2d 1076, t h i s  

Court  s a i d :  

"Then t o o ,  where a p a r t y  e n t e r s  i n t o  a c o n t r a c t  
knowing t h a t  permiss ion of government o f f i c e r s  
w i l l  be r e q u i r e d  d u r i n g  t h e  cou r se  of  performance, 
t h a t  such permiss ion was n o t  forthcoming when 
r equ i r ed  does  n o t  c o n s t i t u t e  an excuse f o r  non- 
performance. See 17 C.J.S. C o n t r a c t s ,  s ec .  463, 
page 953; Standard O i l  Co. of N e w  York v. C e n t r a l  
Dredging Co. 252 N.Y. 545, 170 N.E. 137." 

See a l s o  Corbin on Con t r ac t s ,  Vol. 6 ,  B 1346; 84 ALR2d 



We cannot ,  upon t h e  record  be fo re  u s ,  a f f i r m  t h e  remedy 

of s p e c i f i c  performance, which i s ,  under t h e  law, an e x t r a o r d i n -  

a r y  s u b s t i t u t e  f o r  t h e  l e g a l  remedy of compensation and can be 

ordered  on ly  on e q u i t a b l e  grounds. There i s  i n s u f f i c i e n t  evidence 

i n  t h e  record  from which t o  de te rmine  whether s p e c i f i c  perform- 

ance a s  d i r e c t e d  would work an i n o r d i n a t e  inconvenience o r  hard- 

s h i p  upon t h e  d e f a u l t i n g  p a r t y  o r  upon innocent  t h i r d  persons  who 

may have purchased l o t s  i n  t h e  Bridger  P ines  Subdiv is ion  a s  it 

i s  now p l a t t e d .  I n t e r i o r  S e c u r i t i e s  Co. v. Campbell, 55 Mont. 

459, 178 P.  582; 81  C.J.S. S p e c i f i c  Performance § §  17,  18 and 19; 

71  Am J u r  2d, S p e c i f i c  Performance § §  75 and 76. 

The o r d e r  of t h e  d i s t r i c t  c o u r t  g r a n t i n g  s p e c i f i c  per-  

formance of conveyance of Lot 1 4  a s  o r i g i n a l l y  p l a t t e d  i s  r eve r sed  

and t h i s  cause  remanded f o r  

/ J u s t i c e  

W e  concur:  

Chief J u s t i c e  

, J u s t i c e s  


