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M r .  J u s t i c e  Frank I. H a s w e l l  d e l i v e r e d  t h e  Opinion of t h e  Court .  

This  i s  an appea l  by a  bonding company from an o r d e r  of 

t h e  d i s t r i c t  c o u r t  of Lake County, r e f u s i n g  t o  v a c a t e  a  b a i l  

bond f o r f e i t u r e .  

Richard F i n l e y ,  defendant  i n  t h i s  a c t i o n ,  p lead  g u i l t y  

t o  a  charge  of f i r s t  degree  a s s a u l t .  H e  w a s  r e l e a s e d  when h i s  

s u r e t y ,  In l and  Bonding Company, posted t h e i r  $2,500 b a i l  bond. 

He was ordered  t o  appear  i n  c o u r t  on March 1 4 ,  1973, f o r  sen tenc ing .  

On March 1 4 ,  1973, defendant  d i d  n o t  appear f o r  s en t enc ing  

and t h e  d i s t r i c t  c o u r t  o rdered  t h e  b a i l  bond f o r f e i t e d .  Subse- 

quen t ly ,  defendant  was a r r e s t e d  on a  bench war ran t  J u l y  25, 1973, 

t aken  t o  Polson,  Montana, sentenced,  and is  now i n  t h e  S t a t e  P r i son .  

On August 1 4 ,  1973, t h e  bonding company f i l e d  a  motion t o  

vaca t e  t h e  o r d e r  of  t h e  d i s t r i c t  c o u r t  f o r f e i t i n g  b a i l .  The motion 

w a s  denied.  From t h i s  d e n i a l ,  t h i s  appea l  i s  brought .  

Two i s s u e s  a r e  p resen ted  f o r  review: 

(1) Does t h e  d i s t r i c t  c o u r t  l o s e  j u r i s d i c t i o n  over  b a i l  

bonds t h i r t y  days  a f t e r  f o r f e i t u r e ?  

( 2 )  Did t h e  d i s t r i c t  c o u r t  abuse i t s  d i s c r e t i o n  i n  deny- 

i n g  t h e  bonding company's motion t o  v a c a t e  t h e  p r i o r  f o r f e i t u r e  

o r d e r ?  

The q u e s t i o n s  presen ted  f o r  review a r e  e s s e n t i a l l y  ques- 

t i o n s  of s t a t u t o r y  i n t e r p r e t a t i o n .  The a p p l i c a b l e  s e c t i o n  of t h e  

Montana Criminal  Procedure Act is  s e c t i o n  95-1116, R.C.M. 1947. 

That  s e c t i o n  prov ides  f o r  t h e  c o n d i t i o n s  of  b a i l  and f o r f e i t u r e  

when t h e  c o n d i t i o n s  a r e  no t  performed as  fo l lows:  

" ( a )  When t h e  c o n d i t i o n s  of b a i l  have been performed 
and t h e  accused has  been d i scharged  from h i s  o b l i -  
g a t i o n s  i n  t h e  cause ,  t h e  c o u r t  s h a l l  r e t u r n  t o  
him o r  h i s  s u r e t i e s  t h e  d e p o s i t  of  any cash ,  s t o c k s  
o r  bonds. I f  t h e  b a i l  is real e s t a t e ,  t h e  c o u r t  
s h a l l  n o t i f y ,  i n  w r i t i n g ,  t h e  county c l e r k  and 
r eco rde r  and t h e  l i e n  of t h e  b a i l  bond on t h e  r e a l  
e s t a t e  s h a l l  be d i scharged .  I f  t h e  b a i l  i s  a  w r i t t e n  
under tak ing  o r  a  commercial s u r e t y  bond, it s h a l l  be 



discharged  and t h e  s u r e t i e s  exonerated.  

" ( b )  I f  t h e  accused does  n o t  comply wi th  t h e  con- 
d i t i o n s  of  t h e  b a i l  bond, t h e  c o u r t  having j u r i s -  
d i c t i o n  s h a l l  e n t e r  an o rde r  d e c l a r i n g  t h e  b a i l  
t o  be f o r f e i t e d .  

" I f  such f o r f e i t u r e  i s  dec l a red  by a  d i s t r i c t  
c o u r t ,  n o t i c e  of  such o rde r  of  f o r f e i t u r e  s h a l l  
be mai led f o r t h w i t h  by t h e  c l e r k  of t h e  c o u r t  t o  
t h e  accused and h i s  s u r e t i e s  a t  t h e i r  l a s t  known 
addres s .  

" (c) I f  a t  any t i m e  w i th in  t h i r t y  (30) days  a f t e r  
t h e  f o r f e i t u r e  t h e  defendant  o r  h i s  b a i l  appear  
and s a t i s f a c t o r i l y  excuse h i s  neg l igence  o r  f a i l -  
u r e  t o  comply w i t h  t h e  c o n d i t i o n s  of  t h e  b a i l ,  
t h e  c o u r t ,  i n  i t s  d i s c r e t i o n ,  may d i r e c t  t h e  f o r -  
f e i t u r e  o f  t h e  b a i l  t o  be d i scharged  upon such 
t e r m s  a s  may be j u s t .  

" I f  such f o r f e i t u r e  i s  dec l a red  by a  d i s t r i c t  c o u r t  
and i f  t h e  f o r f e i t u r e  i s  n o t  d i s cha rqed  a s  provided 
i n  t h i s  s e c t i o n ,  t h e  c o u r t  s h a l l  e n t e r  judqment f o r  
t h e  s t a t e  a q a i n s t  t h e  accused and h i s  s u r e t i e s  f o r  
t h e  amount o f  t h e  b a i l  and c o s t s  of t h e  proceedinqs ."  
(Emphasis added.)  

I t  i s  a  g e n e r a l  r u l e  of s t a t u t o r y  c o n s t r u c t i o n  t h a t  t h e  

f u n c t i o n  of t h e  c o u r t  i s  t o  i n t e r p r e t  t h e  i n t e n t i o n  of  t h e  l e g i s -  

l a t u r e ,  i f  a t  a l l  p o s s i b l e ,  from t h e  p l a i n  meaning o f  t h e  words 

used;  t h e  c o u r t  i s  n o t  a t  l i b e r t y  t o  add o r  d e t r a c t  language 

from t h e  s t a t u t e  i n  ques t ion .  S e c t i o n s  93-401-15, 93-401-16, 

R.C.M. 1947; Nice v .  S t a t e  Board o f  E q u a l i z a t i o n ,  161 Mont. 448, 

507 P.2d 527, 30 St.Rep. 284. 

The language of s e c t i o n  95-1116, R.C.M. 1947, c l e a r l y  

i n d i c a t e s  t h a t  t h e  defendant  o r  h i s  b a i l  ( s u r e t y )  must appear  

w i t h i n  t h i r t y  (30)days  a f t e r  f o r f e i t u r e  and s a t i s f a c t o r i l y  excuse 

h i s  neg l igence  o r  f a i l u r e  t o  comply wi th  t h e  c o n d i t i o n s  of t h e  b a i l  

i n  o r d e r  t o  be gran ted  a  d i scha rge  of  f o r f e i t u r e .  I f  s o  done 

w i t h i n  t h i r t y  days ,  t h e  d i s t r i c t  c o u r t ,  i n  i t s  d i s c r e t i o n ,  "may" 

d i r e c t  t h e  f o r f e i t u r e  of t h e  b a i l  t o  be d i scharged .  The s t a t u t e  

i s  e q u a l l y  c l e a r ,  however, by t h e  u se  of t h e  word " s h a l l "  i n  t h e  

l a s t  s en t ence  of t h e  s e c t i o n ,  t o  r e q u i r e  t h e  c o u r t  t o  e n t e r  judg- 

ment f o r  t h e  s t a t e  a g a i n s t  t h e  accused and h i s  s u r e t i e s  f o r  t h e  



amount of t h e  b a i l  and c o s t s  of t h e  proceedings  i f  t h e  f o r -  

f e i t u r e  i s  n o t  d i scharged  w i t h i n  t h e  t h i r t y  day l i m i t .  

On March 1 4 ,  1973, t h e  d i s t r i c t  c o u r t  o rdered  t h e  bond 

f o r f e i t e d  when defendant  d i d  n o t  appear .  Four and one-half 

months l a t e r  defendant  appeared i n  c o u r t  under a  bench war ran t  

f o r  h i s  a r r e s t .  On August 1 4 ,  1973, t h e  bonding company f i l e d  

a  motion t o  v a c a t e  t h e  prev ious  o rde r  f o r f e i t i n g  b a i l  on t h e  de- 

fendant--four months t o o  l a t e .  

The a u t h o r i t y  of t h e  d i s t r i c t  c o u r t  t o  d i scha rge  t h e  

f o r f e i t u r e  of b a i l  c e a s e s  upon e x p i r a t i o n  of t h e  t h i r t y  day s t a t -  

u t o r y  l i m i t a t i o n  pe r iod .  I f  t h e r e  i s  a  s a t i s f a c t o r y  excuse f o r  

t h e  absence of t h e  defendant ,  t h i r t y  days  i s  s u f f i c i e n t  t ime f o r  

t h e  s u r e t y  t o  d i scove r  t h e  excuse.  A longer  per iod  would on ly  

prolong t h e  cause  and unduly burden t h e  c o u r t .  It i s  c l e a r  from 

t h e  p l a i n  meaning of t h e  words used t h a t  t h e  l e g i s l a t u r e  in tended  

t h a t  a defendant  be fo rec losed  from r a i s i n g  an  excuse a f t e r  t h e  

t h i r t y  day s t a t u t e  of l i m i t a t i o n s  has  exp i r ed .  

S ince  t h e  d i s t r i c t  c o u r t  had no j u r i s d i c t i o n  t o  v a c a t e  

t h e  o r d e r  of  f o r f e i t u r e  a f t e r  t h e  t h i r t y  days ,  t h e  second i s s u e  

becomes i r r e l e v a n t .  

For t h e s e  r ea sons ,  t h e  o r d e r  of t h e  d i s t r i c t  c o u r t  i s  

a f f i rmed .  

J u s t i c e  

We concur:  


