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M r .  Chief J u s t i c e  James T. Har r i son  d e l i v e r e d  t h e  Opinion o f  
t h e  Court .  

The respondent ,  Will iam Ful ton  S tewar t ,  was a r r e s t e d  

on March 16,  1973, f o r  possess ion  of  dangerous drugs .  Re- 

spondent made a motion t o  suppress  a l l  evidence se i zed  from 

h i s  person a t  t h e  t i m e  of  h i s  a r r e s t  and a l l  evidence d i scovered  

and s e i z e d  a t  h i s  r e s idence  pursuant  t o  a s ea rch  war ran t .  The 

d i s t r i c t  c o u r t  of H i l l  County ordered  t h 3 t  a l l  evidence ob ta ined  

by e i t h e r  search  be  suppressed.  The S t a t e  o f  Montana has  appealed 

t h e  suppres s ion  o f  t h e  evidence ob ta ined  by t h e  s ea rch  i n c i d e n t  

t o  respondent ' s  a r r e s t .  

P r i o r  t o  March 16,  1973, resnondent ' s  r e s idence  was placed 

under p o l i c e  s u r v e i l l a n c e  on a t  l e a s t  e i g h t  occas ions .  An i n f o r -  

mant had s a i d  t h a t  mar i juana ,  a  hash p ipe ,  and o t h e r  drug r e l a t e d  

pa raphe rna l i a  could be  found t h e r e ;  t h e  purpose o f  t h e  s u r v e i l -  

l a n c e  was t o  determine whether known drug u s e r s  were f r equen t ing  

t h e  premises .  Among known drug u s e r s  who were seen a t  r e sponden t ' s  

r e s idence  du r ing  t h i s  per iod  were Dave Mariani  and Harlan Swan. 

On March 16 ,  1973, s u r v e i l l a n c e  was broadened. That a f t e r -  

noon o f f i c e r s  Robert Kurtz and James Doxta te r  went t o  t h e  Le Havre 

Inn  and pos i t i oned  themselves where they  could view a l l  t h e  a c t i v i -  

t y  of  respondent a t  t h e  Westco Se rv i ce  S t a t i o n ,  h i s  p l a c e  of  em- 

ployment. The o f f i c e r s  were equipped wi th  a twenty power s p o t t -  

i n g  scope and a p a i r  o f  b inocu la r s .  Throughout t h i s  per iod  o f  

s u r v e i l l a n c e  p a r t i c u l a r  a t t e n t i o n  was pa id  t o  t h e  f r equen t  v i s i t s  

of Mariani  and Swan t o  t h e  s t a t i o n .  They f i r s t  came around 4:00 

p.m., t hen  between 5:00 and 6:00 p.m., and a g a i n  around 7:00 p.m. 

A f t e r  t h e  second v i s i t  Mariani  and Swan l e f t  t h e  s t a t i o n  wi thou t  

t h e  l a t t e r ' s  pickup. A t  t h i s  t ime respondent went over  t o  t h e  
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pick-up,  removed a n  o b j e c t  from t h e  cab and placed i t  i n  h i s  

pocket ,  and r e tu rned  t o  t h e  s t a t i o n .  Once i n s i d e  t h e  s t a t i o n ,  

repondent removed t h e  o b j e c t  from h i s  pocket  and picked some- 

t h i n g  o u t  of  i t .  When Mariani  and Swan r e jo ined  respondent 

a t  7:00 p.m., respondent a g a i n  removed t h e  o b j e c t  from h i s  

pocket and waved it  i n  t h e  a i r .  O f f i c e r  Kurtz recognized t h e  

o b j e c t  a s  a  "baggie" con ta in ing  a  dark-colored subs tance .  I m -  

media te ly  t h e r e a f t e r  t h e  t r i o  were observed pass ing  t h e  "baggie" 

among themselves.  Based upon t h e s e  obse rva t ions  and o f f i c e r  

Kurtz I s  f a m i l i a r i t y  w i th  marijuana i n  r e s a l e  form, t h e  o f f i c e r s  

proceeded t o  t h e  s t a t i o n  t o  make a r r e s t s .  The "baggier '  was 

found i n  r e sponden t ' s  r i g h t  pocket  and s e i z e d  by o f f i c e r  Doxta te r .  

The c o n t e n t s  of  t h e  "baggie" were l a t e r  analyzed a s  mari juana.  

The s o l e  i s s u e  is  whether t h e r e  was probable  cause  under 

t h e  Four th  Amendment t o  t h e  United S t a t e s  C o n s t i t u t i o n  t o  a r r e s t  

respondent wi thout  a  war ran t .  

A s u c c i n c t  s ta tement  of  what c o n s t i t u t e s  "probable cause" 

i s  found i n  Br inegar  v .  United S t a t e s ,  338 U.S. 160, 175,  93  L.Ed. 

" In  d e a l i n g  w i t h  probable  cause ,  however, a s  t h e  very 
name i m  l i e s  we d e a l  w i th  p r o b a b i l i t i e s .  These a r e  
n o t  t ecRn ica i ;  t hey  a r e  t h e  f a c t u a l  and practical con- 
d d e r a t i o n s  of everyday l i f e  on which reasonable  and pru-  
den t  men, n o t  l e g a l  t e c h n i c i a n s ,  a c t .  The s t anda rd  o f  
proof i s  acco rd ing ly  c o r r e l a t i v e  t o  what must be proved. 

a he subs tance  o f  a l l  t h e  d e f i n i t i o n s '  of p robable  
cause  ' i s  a reasonable  ground f o r  b e l i e f  of g u i l t . '  
McCarthy v .  De A r m i t ,  99 Pa. S t .  63 ,  69, quoted w i t h  
approva l  i n  t h e  C a r r o l l  op in ion ,  267 U.S. a t  161. And 
t h i s  'means l e s s  t han  evidence which would j u s t i f y  con- 
demnation' o r  conv ic t ion ,  a s  Marsha l l ,  C . J . ,  s a i d  f o r  



t h e  Court more than  a cen tu ry  ago i n  Locke v .  
United S t a t e s ,  7 Cranch 339, 348. Since  
~ a r s h a l l ' s  t ime ,  a t  any r a t e ,  i t  has come t o  
mean more than  b a r e  s u s p i c i o n :  Probable cause  
e x i s t s  where ' t h e  f a c t s  and c i rcumstances  wi th-  
i n  t h e i r  [ t h e  o f f i c e r s ' ]  knowledge and of  which 
they  had reasonable  t ru s twor thy  in format ion  
[ a r e ]  s u f f i c i e n t  i n  themselves t o  war ran t  a man 
of reasonable  c a u t i o n  i n  t h e  b e l i e f  t h a t '  an  
o f f e n s e  has been o r  i s  being committed. C a r r o l l  
v .  United S t a t e s ,  267 U.S. 132, 162." 

Applying t h e s e  p r i n c i p l e s  t o  t h e  c a s e  a t  b a r ,  we conclude 

t h e r e  was s u f f i c i e n t  p robable  cause  f o r  r e sponden t ' s  a r r e s t .  

It should be noted t h a t  t h i s  c a s e  i s  no t  one i n  which probable  

cause  s t a n d s  o r  f a l l s  w i t h  t h e  r e l i a b i l i t y  of  an  informant .  

Any u s e f u l n e s s  t h e  informant h e r e  may have had i n  t h e  beginning 

was long s i n c e  d i s s i p a t e d  by t h e  subsequent c h a i n  of even t s .  

What p robable  cause  does r e s t  upon i s  good p o l i c e  work by t h e  

o f f i c e r s .  Consider t h e  r eco rd :  

1. The o f f i c e r s  had e s t a b l i s h e d  s u r v e i l l a n c e  t o  observe  

p o s s i b l e  drug t r a f f i c  a t  r e sponden t ' s  p l a c e  o f  employ- 

ment. 

2.  Known drug u s e r s  were s een  t h e r e  s e v e r a l  t imes .  

3.  Respondent was observed removing a n  o b j e c t  from t h e  

v e h i c l e  of one of  t h e s e  known drug u s e r s .  

4 .  The o b j e c t  was recognized a s  a "baggie" con ta in ing  a 

dark-colored subs tance .  

5. The "baggie" was passed around by respondent and t h e s e  

known drug u s e r s .  

6. A t  l e a s t  one o f  t h e  o f f i c e r s  had p r i o r  exper ience  i n  

t h e  drug f i e l d  and knew t h a t  "baggies" were commonly used 



a s  r ecep tac les  f o r  i l l i c i t  drugs.  

I n  view of the  foregoing,  i t  is  our  view t h a t  t h e  o f f i c e r s  

ac ted  under a reasonable b e l i e f  t h a t  a crime was being com- 

mit ted i n  t h e i r  presence.  

Accordingly, t h e  o rde r  suppressing t h e  evidence se ized  from 

respondent 's  person a t  t h e  time of h i s  a r r e s t  i s  vacated and s e t  

a s i d e  and t h e  cause i s  remanded t o  t h e  d i s t r i c t  cour t  f o r  f u r t h e r  

proceedings. 

.................................... 
Chief J u s t i c e  

We concur: 


