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M r .  J u s t i c e  Wesley Castles d e l i v e r e d  t h e  Opinion of  t h e  Court .  

This i s  an  appea l  from a  judgment of  t h e  d i s t r i c t  c o u r t  

o f  t h e  f o u r t h  j u d i c i a l  d i s t r i c t  i n  R a v a l l i  County, t h e  Honorable 

Robert  S. K e l l e r ,  p r e s i d i n g  a f t e r  t h e  d e a t h  of t h e  l a t e  P h i l l i p  

Duncan who took t h e  tes t imony.  The c o u r t  found i n  f avo r  of  

p l a i n t i f f  and g ran ted  i t  an a p p r o p r i a t i o n  o f  wa te r .  The c o u r t  

found a g a i n s t  c ross -c la imants  and counte r -c la imants  and denied 

them r e l i e f .  

P l a i n t i f f  i s  Sunset  I r r i g a t i o n  D i s t r i c t ,  a n  i r r i g a t i o n  

d i s t r i c t  organized under s t a t u t e .  P l a i n t i f f  brought  t h e  a c t i o n  

t o  a p p r o p r i a t e  a d d i t i o n a l  wa te r s  o f  Burnt Fork Creek by en l a rge -  

ment of t h e  d i s t r i c t ' s  e x i s t i n g  dam on Burnt  Fork Lake, s i t u a t e d  

a t  t h e  head of  Burnt Fork Creek, i n  a  mountain b a s i n  involv ing  

about one square  mi l e  of  t h e  d ra inage  a r e a  o f  t h e  c r e e k  which 

d r a i n s  74 square  m i l e s .  The enlargement o f  t h e  dam would i n c r e a s e  

t h e  s t o r a g e  c a p a c i t y  o f  t h e  l ake  from 386 a c r e  f e e t  t o  953 a c r e  

f e e  Burnt Fork Creek i s  an  ad jud ica t ed  s t ream.  

~ e f e n d ' a n t s  r e s i s t e d  t h e  a p p r o p r i a t i o n .  C e r t a i n  of t h e  

defendants  f i l e d  a  c ros s -c l a im  and counte r -c la im under s e c t i o n  

89-1015, R.C.M. 1947, t o  r e q u i r e  wa te r  u s e r s  on an  ad jud ica t ed  

s t ream t o  u s e  wa te r  accord ing  t o  dec ree  and t o  r e q u i r e  t h e  wa te r  

commissioner t o  d i s t r i b u t e  and measure t h e  wate r  i n  accordance 

wi th  t h e  decree .  

The i s s u e s  f o r  review a r e  two i n  number, (1 )  whether 

t h e  c o u r t  was i n  e r r o r  i n  g r a n t i n g  Sunset  an  a p p r o p r i a t i o n  of  

953 a c r e  f e e t  of wa te r  t o g e t h e r  w i t h  t h e  r i g h t  t o  impound i t ;  

and (2)  whether t h e  c o u r t  e r r e d  i n  denying r e l i e f  t o  t h e  c r o s s -  
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c l a iman t s  and counte r -c la imants .  

Before d i s c u s s i n g  t h e  i s s u e s ,  we s h a l l  comment b r i e f -  

l y  on t h e  s i t u a t i o n  posed by t h e  d e a t h  of  t h e  t r i a l  judge who 

heard t h e  evidence.  A s t i p u l a t i o n  was e n t e r e d  i n t o  which 

waived a new t r i a l ,  approved Judge K e l l e r ' s  assumption of 

j u r i s d i c t i o n  and a view of  t h e  a r e a ,  and s t i p u l a t e d  t h a t  t h e  

u s u a l  presumptions of  c o r r e c t n e s s  o f  Judge K e l l e r  ' s  f i n d i n g s  

based on c o n f l i c t i n g  evidence would no t  app ly .  Thus, we ex- 

amine t h e  e n t i r e  record  a s  i f  we were t r i a l  judges .  By t h i s  

we do no t  mean t h a t  we w i l l  s e p a r a t e l y  and i n  d e t a i l  f i n d  

f a c t s ;  b u t  t h a t  we w i l l  examine t h e  record t o  determine t h e  

u l t i m a t e  f a c t s .  Judge K e l l e r  viewed t h e  e n t i r e  wa te r  d r a i n a g e .  

We w i l l  on ly  view t h e  e x h i b i t s .  (For a comparison of  a s i m i l a r  

s i t u a t i o n ,  s e e  Worden v .  Alexander,  e t  a l . ,  108 Mont. 208, 90 

P.2d 160.) 

F u r t h e r ,  t h e  i s s u e s  a r e  approached d i f f e r e n t l y  i n  appe l -  

l a n t s '  b r i e f  from t h a t  of r e sponden t ' s  b r i e f .  Appel lan ts  a s -  

s e r t  t h a t  s u n s e t ' s  a c t i o n  t o  a p p r o p r i a t e  wate rs  of  Burnt Fork 

Creek i s  by enlargement of i t s  p r e s e n t l y  unlawful  dam. Much 

o f  t h e  t h r u s t  of  a p p e l l a n t s 1  argument i s  based on t h e  repea ted  

a s s e r t i o n  t h a t  t h e  p r e s e n t  e x i s t i n g  dam i s  unlawful .  So, we 

w i l l  review t h e  h i s t o r y  o f  S u n s e t ' s  s t o r a g e .  

Burnt  Fork was ad jud ica t ed  i n  Cowell v .  J u l i a n ,  R a v a l l i  

County Cause No. 556, dec ree  da ted  A p r i l  19,  1905. I n  1907, 

t h e  record shows a dam f o r  s t o r a g e  w i t h  an  a p p r o p r i a t i o n  o f  

wa te r  which came down by conveyances o f  record  ( a l b e i t  pe r -  

haps n o t  p e r f e c t  and e x c l u s i v e  t i t l e )  t o  Sunset .  It i s  c l e a r  
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t h a t  Sunset  has a s s e r t e d  and surv ived  a l l  r i g h t s  of  owner- 

s h i p .  I n  1929 t h e  dam was en la rged  t o  i t s  p re sen t  s i z e ,  

about  400 f e e t  long and 18 f e e t  h igh  w i t h  about 35 a c r e s  o f  

a r e a  i n  t h e  l ake .  The dam c a p t u r e s  and s t o r e s  wa te r  from a 

d ra inage  a r e a  o f  about  one square  mi le .  From November 1 t o  

May, f l ood  and s u r p l u s  wa te r s  from s p r i n g s ,  mel t ing  snows 

and r a i n s  t h a t  would o therwise  go t o  was te  a r e  s t o r e d .  The 

dam was cons t ruc t ed  and opera ted  under a permit  of  t h e  U.S.  

F o r e s t  Se rv i ce .  

The s t o r e d  wa te r  i s  r e l e a s e d  about  J u l y  15  and con- 

ducted by means o f  t h e  c r eek  channel  t o  two d i t c h e s  which 

then  convey t h e  wa te r  t o  Sunset  l ands .  

The foregoing  b r i e f  r e c i t a t i o n  e s t a b l i s h e s  t h a t  t h e  

dam was n o t ,  a s  a p p e l l a n t s  keep r e p e a t i n g ,  an  i l l e g a l  dam i n  

any sense  of  t h e  word. 

It would unduly leng then  t h i s  op in ion  t o  ana lyze  t h e  

tes t imony o f  each wi tnes s .  However, Judge K e l l e r  i n  a memo 

a t t a c h e d  t o  h i s  f i n d i n g s  and conc lus ions  has  s u c c i n c t l y  s t a t e d  

h i s  r a t i o n a l e  a s  fo l lows  : 

"MEMO: There i s  no q u e s t i o n  bu t  what wa te r  i s  going 
t o  was te ,  bo th  du r ing  t h e  n o n - i r r i g a t i o n  t ime of  t h e  
y e a r ,  and a t  t h e  highwater  pe r iod .  ~ e f e n d a n t s '  con- 
c e r n  i s  p red ica t ed  p r i m a r i l y  on t h e  need f o r  keeping 
a n  underground r e s e r v o i r  f i l l e d ,  which i s  done w i t h  
run-off  wa te r ,  and w i t h  thoroughly f l ood ing  t h e  c rop  
lands  a t  t h e  per iod of  highwater ,  s o  t h a t  t h e i r  
decreed r i g h t s  w i l l  main ta in  t h e  growth of  c rops  f o r  
t h e  r e s t  of  t h e  growing season.  

"The amount o f  wa te r  s t o r e d  from October 1 u n t i l  
May 1, o r  t h e  need f o r  t h a t  w a t e r ,  i s  n o t  s e r i o u s l y  
contended by any of  t h e  w i tnes ses  f o r  t h e  defense .  
Apart  from t h e  f a c t  t h a t  no one has  had i t  f o r  over  



f o r t y  y e a r s ,  t h e  amount involved i s  i n f i n i t e s i m a l  
compared t o  t h e  r e s t  of t h e  d ra inage  of Burnt Fork 
Creek, and t h i s  Court  i s  s a t i s f i e d  t h a t  t h a t  i s  
t r u l y  wa te r  going t o  waste .  A s  t o  t h e  u se  of  wa te r  
du r ing  normal run-off  t ime by a l l  of t h e  u s e r s ,  t h e  
test imony made i t  c l e a r  t h a t  everybody used a l l  t h e  
wa te r  he could g e t ,  two t o  t h r e e  t imes t h e  dec ree  
r i g h t s ,  and t h e r e  was s t i l l  wa te r  running down t h e  
c r eek ,  i . e . ,  a l l  of  t h e  wa te r  a t  normal run-of f  t ime 
cannot be pu t  t o  a b e n e f i c i a l  use ,  cannot even be 
used.  Now t h e  normal run-off  wa te r  should be  coming 
from lower e l e v a t i o n s  t han  Burnt  Fork Lake, and a g a i n ,  
t h e  amount t h a t  would be  impounded i n  t h e  proposed 
dam would be l e s s  than  5% of  t h e  run-off  w a t e r s ,  i . e . ,  
t h e  defendants  w i l l  not  s u f f e r  de t r imen t .  

"The f a c t  t h a t  s o  many of t h e  u s e r s ,  i nc lud ing  many 
o f  t h e  w i tnes ses  f o r  t h e  defense ,  urged t h e  cons t ruc -  
t i o n  of a dam a t  t h e  mouth of  Gold Creek makes i t  
c l e a r  t h a t  a  v a s t  number of t h e  u s e r s ,  i f  no t  a l l  of  
them, be l i eved  t h e r e  i s  no t  on ly  wate r  going t o  was te ,  
b u t  t h a t  t h e r e  should be an  impoundment of t h e s e  wa te r s .  

"The concern of  P ro fe s so r  Bowman t h a t  t h e  new dam w i l l  
s t o p  t h e  s p r i n g s  from flowing i n  t h e  Burnt Fork Lake 
b a s i n  omi t ted  someth i rg in  t h e  t e l l i n g .  H e  viewed t h e  
Lake, and took t h e  p i c t u r e s  of  t h e  Lake, i n  September, 
i . e . ,  when t h e  headgates  were open, and t h e  Lake was 
down a s  f a r  a s  i t  could go. He t e s t i f i e d  t h a t  t h e  
v a s t  m a j o r i t y  of t h e s e  s p r i n g s  were j u s t  above t h e  
l e v e l  o f  t h e  Lake when he viewed it  i n  September of  
1968, i . e . ,  a l l  of t hose  s p r i n g s  would be  s h u t  down 
by t h e  weight  of  t h e  wa te r  w i t h  t h e  p r e s e n t  dam, s i n c e  
2 t o  7 f e e t  o f  wa te r  would be s u f f i c i e n t  t o  do t h i s .  
The e f f e c t  of  t h i s  c o n d i t i o n  i n  t h e  p a s t ,  i t  h i s  t e s t i -  
mony is  c o r r e c t ,  i s  t o  provide an  a d d i t i o n a l  a q u i f e r  
f o r  t h e  b e n e f i t  of  t h e  decreed u s e r s .  The Lake wate rs  
were impounded a t  a  t ime when they  do no t  need t h e  wa te r ,  
and t h i s  i s  when t h e  s p r i n g s  a r e  shu t  o f f ,  i . e . ,  when 
they  do no t  need t h e  wate r .  When t h e  dam i s  l e t  o u t ,  
t h e  p l a i n t i f f s  g e t  on ly  t h e  amount of  wa te r  t h a t  i s  i m -  
pounded i n  t h e  dam, w i th  a l l  excess  wate r  going on down 
t h e  c reek .  A s  t h e  wate rs  a r e  l e t  o u t  o f  t h e  dam, t h e s e  
s p r i n g s  a r e  r e l e a s e d ,  which a l s o  r e l e a s e s  t h e  wa te r s  i m -  
pounded by t h e  s h u t t i n g  o f f  of  t h e  s p r i n g s .  This i s  
wa te r  t h a t  goes on down t h e  c r eek ,  f o r  i t  i s  no t  included 
i n  t h e  computation of  wate r  impounded by t h e  Sunset  I r-  
r i g a t i o n  D i s t r i c t .  I f  P ro fe s so r   owm man's test imony i s  
c o r r e c t ,  t h e  same c o n d i t i o n  w i l l  con t inue  i n  t h e  f u t u r e ,  
only  more s p r i n g s  w i l l  be  s topped,  g iv ing  a g r e a t e r  bene- 
f i t  t o  t h e  decreed u s e r s .  

 h he concern o f  t h e  defendants  t h a t  t h i s  wate r  i s  going 



ou t  of t h e  d ra inage  d i s t r i c t  i s  no t  a  v a l i d  concern.  
It i s  wate r  going t o  was te ,  which would o therwise  be 
f lowing i n t o  t h e  B i t t e r r o o t  R ive r ,  of no more use  t o  
t h e  decreed u s e r s  t han  i f  i t  goes  up on t h e  Sunset  
Bench. 

"The new dam should be  a  b e n e f i t  t o  a l l  p a r t i e s .  
He re to fo re ,  t h e  normal flow i n  May, be fo re  t h e  dam 
f i l l s ,  was wi thhe ld  from t h e  c r e e k ,  and a t  t imes ,  
t h i s  flow could have been u t i l i z e d  by t h e  decreed 
u s e r s  who needed t o  i r r i g a t e  i n  May. The new dam w i l l  
have the  kind of  c o n t r o l s  i n  i t  t h a t  w i l l  permit  t h i s  
f low t o  be r e l e a s e d ,  and a t  t h e  same t ime g i v e  a  g r e a t e r  
impoundment of run-off  wa te r s .  The Court was n o t  t o o  
impressed wi th  t h e  arguments concerning adverse  u s e ,  
b u t  i n  a Court o f  Equi ty ,  i t ' s  extremely d i f f i c u t  t o  
over look l a c h e s .  I I 

What t h e  t r i a l  c o u r t  found, and a s  we f i n d  from t h e  

record ,  i s  t h a t :  no i n j u r y  was shown t o  p r i o r  a p p r o p r i a t o r s ;  

t h e r e  was s u r p l u s  wa te r  t o  be app rop r i a t ed  i n  t h e  manner proposed; 

t h e  s t o r a g e  proposed no t  only  would no t  i n j u r e  o t h e r  u s e r s  b u t  

a c t u a l l y  b e n e f i t  them; t h a t  t h e  proposed dam could be  opera ted  

s o  a s  no t  t o  i n t e r f e r e  w i t h  o t h e r s ;  and t h a t  t h e  a p p e l l a n t s  were 

g u i l t y  of  l aches .  Other m a t t e r s  such a s  adve r se  u se  and p r e s c r i p -  

t i v e  r i g h t s  were n o t  r e a l l y  an i s s u e  and need not  be determined.  

We have examined t h e  record ,  e x h i b i t s ,  and f i n d  a s  t h e  

d i s t r i c t  c o u r t  d i d .  Thus, a s  t o  t h e  i s s u e s  p rev ious ly  s e t  f o r t h ,  

t h e  Court was c o r r e c t  i n  g r a n t i n g  a n  a p p r o p r i a t i o n  of wa te r  w i t h  

t h e  r i g h t  t o  impound i t ,  s u b j e c t  t o  c o n d i t i o n s ;  and was a l s o  c o r -  

r e c t  i n  denying r e l i e f  t o  t h e  c ross -c la imants  and counte r -c la imants .  

Accordingly t h e  judgment i s  a f f i rmed.  
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