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M r .  J u s t i c e  Frank I .  Haswell de l ivered  t h e  Opinion of t h e  Court. 

This appeal a r i s e s  from a personal  i n j u r y  a c t i o n  wherein 

p l a i n t i f f  Stephen T. Bush was awarded a $50,000 judgment a g a i n s t  

defendant Albert  D. Wardell Contractor ,  Inc.  Defendant appeals  

from t h e  judgment and the  d e n i a l  of i t s  motions f o r  a d i r e c t e d  

v e r d i c t ,  judgment notwithstanding t h e  v e r d i c t ,  and new t r i a l .  

The case  r e s u l t s  from an acc ident  which occurred on J u l y  

9, 1970, a t  the  cons t ruc t ion  s i t e  of t h e  Colonial  Hi l ton  Con- 

vent ion Center i n  Helena, Montana. P l a i n t i f f  was an employee of 

Lowe Construction Company, the  genera l  con t rac to r  of t h e  pro- 

j e c t .  Defendant was t h e  subcontractor  engaged by Lowe Construc- 

t i o n  Company t o  do t h e  masonry work. 

The plans c a l l e d  f o r  t h e  complex t o  be b u i l t  a s  t h r e e  

separa te  bui ld ings- - the  convention c e n t e r  and two wings which 

would house t h e  s leeping  accomodations. The two wings were t o  

be separated from t h e  c e n t e r  by one inch of f r e e  space,  a 

measure designed t o  reduce damage i n  t h e  event of an earthquake. 

It was a t  t h e  poin t  where t h e  c e n t e r  was t o  p a r a l l e l  one 

of t h e  wings t h a t  t h e  acc ident  occurred. The wings had been 

cons t ruc ted  f i r s t ,  and cons t ruc t ion  had begun on t h e  bu i ld ing  t h a t  

was t o  be t h e  convention cen te r .  A t  t h e  poin t  where the  i n c i d e n t  

occurred,  t h e r e  were t o  be t h r e e  wa l l s  r a i s e d  i n  p o s i t i o n s  roughly 

represented  by t h e  following diagram: 
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The e i g h t  inch block wa l l  had a l r eady  been completed and 

formed t h e  end wa l l  of one of t h e  wings. During cons t ruc t ion ,  

metal  t i e s  had been i n s e r t e d  i n  t h e  e i g h t  inch block wa l l  wi th  

t h e  i n t e n t  t h a t  they would be joined t o  the  four  inch  wa l l  when 

i t  was b u i l t  a s  a  means of s t a b i l i z i n g  t h e  l a t t e r  wal l .  

However, t h e  a r c h i t e c t ' s  plans requi red  t h a t  t h e r e  be no 

t i e s  between t h e  two wal ls .  Defendant and t h e  genera l  c o n t r a c t o r  

were concerned about t h i s  requirement, s ince  t h e  wa l l  would be 

uns table  unless  supported by some means. 

Af te r  much d i scuss ion ,  t h e  genera l  con t rac to r  t o l d  defendant 

t o  b u i l d  t h e  four  inch  wa l l  us ing  t h e  s t a b l i z i n g  t i e s ,  al though 

the  number of t i e s  t o  be used was no t  spec i f i ed .  Defendant then 

cons t ruc ted  t h e  four  inch  wa l l  t o  a  he ight  of e ighteen  f e e t ,  

us ing  some of t h e  t i e s  which were pro t ruding  from t h e  e i g h t  inch 

w a l l ,  bu t  bending a  major i ty  of them over r a t h e r  than a t t a c h i n g  

them. 

Although t h e  plans c a l l e d  f o r  the  w a l l  t o  u l t i m a t e l y  reach 

a  he igh t  of twenty-six f e e t  and no d i r e c t i o n  had been given a s  

t o  whether i t  should be b u i l t  i n  e n t i r e t y  o r  i n  s t a g e s ,  defendant ' s  

crew l e f t  t h e  s i t e  a f t e r  r a i s i n g  t h e  wa l l  t o  e ighteen f e e t .  The 

four  inch wa l l  then stood f o r  approximately a  week before  t h e  

genera l  c o n t r a c t ~ r  ' s  crews m s t r u c t e d  and erec ted  s e v e r a l  panels  of 

t h e  s i x  inch s tud  w a l l  next  t o  it .  The s tud  wa l l  panels  were 

cons t ruc ted  on the  ground and then r a i s e d  t o  t h e i r  f i n a l  p o s i t i o n  

wi th in  one-half inch of t h e  four  inch w a l l .  

On t h e  af ternoon of t h e  acc iden t ,  two of t h e  panels  had been 

r a i s e d  and posi t ioned s e v e r a l  hours before  p l a i n t i f f  began hand 

t igh ten ing  n u t s  on t h e  b o l t s  which anchored t h e  panels  t o  t h e  

f l o o r .  A s  he w a s  doing t h i s  the  por t ion  of t h e  four  inch  wa l l  

which extended above t h e  s tud  wa l l  co l lapsed ,  showering p l a i n t i f f  

wi th  b r i c k s  and mortar. The i n j u r i e s  he sus ta ined  a r e  those f o r  

which compensation was sought and granted i n  t h e  d i s t r i c t  c o u r t .  



Defendant appeals  t h e  v e r d i c t  and judgment here ,  r a i s i n g  

n ine teen  i s s u e s  i n  i t s  a p p e l l a t e  b r i e f .  For purposes of  t h i s  

opinion,  t h e  ques t ions  r a i s e d  i n  those n ine teen  i s s u e s  w i l l  

be considered a s  they r e l a t e  t o  t h e  four  genera l  i s s u e s :  

1. Was t h e  defendant neg l igen t?  

2. Was t h e  defendant 's  negl igence,  i f  any, t h e  proximate 

cause of  p l a i n t i f f ' s  i n j u r i e s ?  

3. Were t h e  damages which t h e  j u r y  awarded supported by 

admissible  evidence? 

4. Should t h e  d i s t r i c t  cour t  have granted a d i r e c t e d  v e r d i c t ,  

a judgment notwithstanding the  v e r d i c t ,  o r  a new t r i a l ?  

p l a i n t i f f ' s  complaint a l l eged  four  sepa ra te  grounds of 

negligence: (1) F a i l u r e  t o  a t t a c h  t h e  s t a b i l i z i n g  t ies;  (2) 

F a i l u r e  t o  brace  t h e  wa l l  by some e x t e r n a l  means; (3) Erec t ing  

t h e  w a l l  t o  a he ight  of e ighteen f e e t  i n s t e a d  of  doing i t  i n  

s t a g e s  a s  t h e  i n t e r i o r  cons t ruc t ion  progressed; and (4) F a i l u r e  

t o  warn p l a i n t i f f  o r  t h e  genera l  c o n t r a c t o r  of t h e  dangerous 

i n s t a b i l i t y  of the  wal l .  Defendant denies  t h a t  any of these  

counts c o n s t i t u t e  negligence.  

Defendant argues t h a t  some of t h e  t i e s  were used, even 

though t h e  a r c h i t e c t ' s  p lans  requi red  t h a t  none be i n s t a l l e d .  

It c i t e s  13 AmOJur.2d, Building and Construction Contrac ts ,  5 140, 

f o r  t h e  propos i t ion  t h a t  defendant ' s  fol lowing of t h e  p lans  r e -  

l i eved  i t  of  a l l  l i a b i l i t y .  The p e r t i n e n t  por t ion  of  t h a t  

s e c t i o n  reads :  

'I* * * a c o n t r a c t o r  fol lowine ~ l a n s  and 

( ~ m ~ h a s i s  added). 
- 

However, cases  footnoted i n  support  of t h a t  propos i t ion  

c l e a r l y  e s t a b l i s h  t h a t  t h e  subcontractor  i s  s t i l l  l i a b l e  un less  a 

c o n t r a c t o r  of average s k i l l  and ord inary  prudence would have 

followed those s p e c i f i c a t i o n s ,  Ryan v. Feeney & S.Bldg. Co., 239 

N.Y. 43, 145 N.E. 321, 4 1  A.L.R. 1; Tipton v. Clower, 67 N.M. 

388, 356 P.2d 46. Since a l l  t h e  persons involved i n  t h i s  inc iden t  



agreed t h a t  an unsupported, four  inch  w a l l  of t h i s  he ight  would 

be dangerously uns tab le ,  t h e  evidence a t  l e a s t  c r e a t e d  a ju ry  

ques t ion  a s  t o  whether a reasonably prudent and s k i l l f u l  con- 

t r a c t o r  would have ac ted  a s  defendant did.  

The same cons ide ra t ions  would apply t o  defendant 's  f a i l u r e  

t o  e x t e r n a l l y  brace  t h e  w a l l ,  and t o  defendant 's  one-step con- 

s t r u c t i o n  t o  a he ight  of e ighteen  f e e t .  It  i s  t r u e  t h a t  no one 

t o l d  defendant t o  use braces  o r  t o  proceed i n  s t e p s ,  bu t  t h e  ju ry  

properly could determine whether a reasonable man wi th  defendant ' s  

knowledge of t h e  w a l l ' s  i n s t a b i l i t y  would have taken such pre-  

caut ions .  

Defendant a l s o  contends t h e r e  was no duty t o  warn s i n c e  

t h e  genera l  contracor  was on the  s i t e  throughout t h e  time t h e  wa l l  

was under cons t ruc t ion .  It i s  suggested t h e  general  c o n t r a c t o r  

knew, o r  should have known, t h a t  t h e  t i e s  were n o t  used. However, 

t h e  genera l  c o n t r a c t o r ' s  foreman t e s t i f i e d  he thought t h e  t ies 

had been used, and a reasonable inspec t ion  would n o t  have proved 

otherwise.  Again, t h e r e  was evidence on which a ju ry  might 

reasonably conclude t h a t  defendant should have warned o t h e r s ,  bu t  

f a i l e d  t o  do so. 

Since i t  appears from t h e  record t h a t  a jury could reasonably 

conclude t h a t  defendant was negl igent  i n  some o r  a l l  of t h e  

a l l eged  a c t s  o r  omissions,  we then must explore  t h e  content ions  

t h a t  t h e r e  were in tervening  causes which r e l i e v e d  .defendant of 

l i a b i l i t y  f o r  i t s  negligence.  The f i r s t  suggestion i s  t h a t  t h e  

genera l  c o n t r a c t o r  accepted t h e  completed wa l l  wi th  knowledge 

of  i t s  uns table  condi t ion ,  and t h e r e f o r e  t h e  negl igence which 

proximately caused p l a i n t i f f ' s  i n j u r y  was t h e  genera l  c o n t r a c t o r ' s  

f a i l u r e  t o  provide f o r  h i s  employees' s a f e t y .  

I f  those were t h e  f a c t s  here,  defendant ' s  content ion  would 

have some mer i t .  A s  suggested by defendant,  t he  case  of  Sumner 

v. Lambert, 96 Ohio App. 53, 121 N.E.2d 189, 198, would then be 

c l o s e  t o  t h i s  case  on i t s  f a c t s .  However, a s  previously d i s -  

cussed, t h e r e  was evidence t h e  uns tab le  condi t ion  of the  w a l l  



was unknown t o  anyone but  defendant. This  i n  i t s e l f  would make 

Sumner inapp l i cab le ,  f o r  t h a t  opinion c l e a r l y  s t a t e s :  

"In the  case  a t  b a r ,  i t  i s  n o t  a l l e g e d  
t h a t  t h e r e  were any hidden d e f e c t s  i n  t h e  
excavation, known t o  t h e  defendants and 
unknown t o  * * * [decedent]". 

Furthermore, t h e r e  a r e  f a c t u a l  ques t ions  i n  the  i n s t a n t  case  

as t o  whether t h e  w a l l  was completed (even defendant t e s t i f i e d  

t h a t  i t  was no t )  o r  a s  t o  whether t h e  genera l  c o n t r a c t o r  accepted 

t h e  wal l .  There c l e a r l y  i s  not  s u f f i c i e n t  evidence t o  warrant 

a  r e v e r s a l  on t h i s  poin t .  

The o the r  in te rven ing  cause suggested by defendant i s  t h a t  t h e  

s tud  wa l l  a l l e g e d l y  s t r u c k  the  masonry w a l l  during t h e  process 

of r a i s i n g  t h e  former t o  i t s  pos i t ion .  P l a i n t i f f  produced 

wi tnesses  who p a r t i c i p a t e d  i n  t h e  r a i s i n g  of the  wa l l  who t e s t i -  

f i e d  t h a t  t h e  s tud  wa l l  d i d n o t  s t r i k e  t h e  masonry wall .  Defendant 

e l i c i t e d  testimony from a f t e r - t h e - f a c t  wi tnesses  t o  t h e  e f f e c t  t h a t  

t h e  phys ica l  evidence c l e a r l y  showed t h a t  t h e  s tud  wa l l  s t ruck  

t h e  masonry wal l .  Defendant would have us  p r e f e r  t h e  opinions 

based on t h e  p h y s i c i a l  evidence over t h e  testimony of eyewitnesses.  

While i t  i s  t r u e  t h a t  undisputed phys ica l  f a c t s  c o n t r o l  over 

testimony (Hayward v. Richardson Const. Co., 136 Mont. 241, 347 

P.2d 475, 77 ALR2d 1144),  t h a t  c o n t r o l  i s  e f f e c t i v e  only when t h e  

phys ica l  f a c t s  admit of  only one i n t e r p r e t a t i o n .  The phys ica l  

f a c t  involved here  i s  t h a t  the  masonry w a l l  f r ac tu red  and f e l l  

a t  approximately t h e  l e v e l  of  t h e  top  of  t h e  s tud  wal l .  However, 

t h e  evidence a l s o  i n d i c a t e s  t h a t  t h e  masonry wa l l  stood f o r  

s e v e r a l  hours a f t e r  t h e  s tud  wa l l  was r a i s e d .  Furthermore, t h e  

evidence might be i n t e r p r e t e d  t o  mean t h a t  t h e  s tud  wa l l  pre- 

vented t h e  masonry w a l l  from co l l aps ing  a t  a  lower l e v e l  by a c t i n g  

a s  a  brace  aga ins t  t h a t  por t ion  of t h e  wal l .  Again, i t  was a  

ques t ion  f o r  t h e  j u r y  t o  determine. 

Having determined t h e r e  was s u f f i c i e n t  evidence t o  support  

a  ju ry  f inding  of l i a b i l i t y ,  we look t o  t h e  a d m i s s i b i l i t y  of  the  

evidence which t h e  j u r y  used t o  a r r i v e  a t  a  damage f i g u r e .  De- 

f endan t ' s  chal lenge t o  t h e  damages i s  t h a t  t h e  cour t  a l l e g e d l y  



admitted a  doc to r ' s  opinion which was based, a t  l e a s t  i n  p a r t ,  

on t h e  p l a i n t i f f ' s  s u b j e c t i v e  complaints.  It i s  t r u e  t h a t  the  

testimony objected t o  was t h a t  of a  doctor  who t r e a t e d  t h e  

p l a i n t i f f  a t  t h e  time of t h e  acc ident  and then d id  no t  see  

him again u n t i l  s h o r t l y  before t h e  t r i a l .  However, t h e  record  

i n d i c a t e s  t h a t  t h e  d o c t o r ' s  opinion of t h e  degree and permanency 

of p l a i n t i f f ' s  i n j u r i e s  was given i n  response t o  a  quest ion asking 

him t o  d is regard  t h e  p l a i n t i f f ' s  s u b j e c t i v e  complaints. The 

d o c t o r ' s  i n i t i a l  t reatment  of t h e  p l a i n t i f f ,  h i s  subsequent 

examination, and h i s  reading of the  r e p o r t s  of o t h e r  t r e a t i n g  

physicians s u r e l y  q u a l i f i e d  him t o  give such an opinion without 

re ference  t o  t h e  sub jec t ive  complaints. Also t h e  ju ry  was 

cautioned no t  t o  cons ider  any testimony a s  t o  these  s u b j e c t i v e  

complaints. We f i n d  no e r r o r  here.  

Defendant a l s o  argues t h a t  evidence and i n s t r u c t i o n s  r e l a t i n g  

t o  m o r t a l i t y  and annui ty  t a b l e s  should n o t  have been given t o  t h e  

jury.  The objec t ion  i s  t h a t  even a t  t h e  time of t r i a l  p l a i n t i f f  

was making more money than he was a t  t h e  time of t h e  acc ident  and 

t h e r e f o r e  h i s  earning capac i ty  had n o t  been impaired by h i s  

i n j u r i e s .  

While the  use of such t a b l e s  c l e a r l y  shows t h a t  t h e  ju ry  

considered p l a i n t i f f ' s  l o s s  of f u t u r e  earn ings ,  we f i n d  t h a t  

such cons idera t ion  was warranted by t h e  evidence. The cons t ruc t ion  

job which p l a i n t i f f  held when he was i n j u r e d  was only summer 

employment t o  he lp  f inance  h t s  co l l ege  education. By t h e  t ime of  

t h e  t r i a l  he had completed t h e  necessary education t o  become a 

teacher  and was employed i n  t h a t  capac i ty .  His earnings a s  a  

teacher  were higher  than h i s  earnings on the  cons t ruc t ion  job. 

Were t h i s  t h e  only evidence, t h e r e  might be some mer i t  t o  

defendant ' s  content ion.  However t h e  ju ry  was a l s o  aware t h a t  

t eachers  r o u t i n e l y  seek o t h e r  employment during t h e  summer when 

school i s  no t  i n  sess ion .  It  a l s o  heard testimony t h a t  p la in-  

t i f f  would no t  be a b l e  t o  coach any a t h l e t i c  teams, an a c t i v i t y  

which produces income i n  add i t ion  t o  t h e  r egu la r  teaching sa la ry .  



These f a c t o r s ,  combined with t h e  l i m i t a t i o n s  on  lai in tiff's 

enjoyment of h i s  previously a t h l e t i c a l l y  o r i en ted  l i f e  i n d i c a t e  

t h e  in t roduc t ion  of the  t a b l e s  was c l e a r l y  appropr ia te .  Bracy 

v. Great Northern Railway Company, 136 Mont. 65, 69, 343 P.2d 

848. 

The f i n a l  quest ion then i s  whether t h e  cour t  should have 

d i r e c t e d  a  v e r d i c t ,  granted a  judgment notwithstanding t h e  

v e r d i c t ,  o r  granted a  new t r i a l .  A s  discussed he re to fo re ,  we 

have found no e r r o r  i n  t h e  l e g a l  t h e o r i e s  involved here.  Those 

t h e o r i e s  were r e f l e c t e d  i n  t h e  i n s t r u c t i o n s  given t o  t h e  ju ry ,  

and we f i n d  those i n s t r u c t i o n s  t o  be appropr ia te .  

Therefore,  f ind ing  no e r r o r  of law, and s u b s t a n t i a l  ev i -  

dence support ing t h e  v e r d i c t ,  we a f f i r m  t h e  judgment. 

J u s t i c e  

We Concur: 


