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M r .  Chief J u s t i c e  James T. Har r i son  d e l i v e r e d  t h e  Opinion of t h e  
Court .  

This  i s  a n  appea l  by p l a i n t i f f s  from a  summary judgment 

e n t e r e d  i n  f avo r  o f  defendants  i n  a  s l a n d e r  o f  t i t l e  a c t i o n  

e n t e r e d  by t h e  d i s t r i c t  c o u r t  of G a l l a t i n  County. 

The cont roversy  g i v i n g  r i s e  t o  t h i s  l awsu i t  s t a r t e d  i n  

January of  1971. A t  t h a t  t ime p l a i n t i f f s  Simkins and Haggerty 

were d i r e c t o r s  o f  Br idger  Bowl, a  non -p ro f i t  c o r o o r a t i o n  c r e a t e d  

f o r  t h e  purpose of  o p e r a t i n g  s k i i n g  f a c i l i t i e s  i n  Br idger  Canyon 

nea r  Bozeman, Montana. The defendants--s tockholders  o f  t h e  c o r -  

pora t ion- - lea rned  t h a t  P l a i n t i f f s  were n e g o t i a t i n g  t o  s e l l  170 

a c r e s  of  land a t  t h e  base  of  t h e  ski h i l l .  This  land had been 

acqui red  by p l a i n t i f f s  i n  1966 f o r  $34,000 wh i l e  both  were d i r e c -  

t o r s  of  t h e  c o r p o r a t i o n  and was now being o f f e r e d  f o r  s a l e  t o  

land deve lopers  f o r  $450,000. This i s  how ma t t e r s  s tood  on Janu- 

a r y  14 ,  1971, when t h e  fol lowing l e t t e r  was s e n t  t o  p l a i n t i f f s  by 

de fendan t s '  a t t o r n e y ,  Gene I. Brown: 

January 14,  1971 

" M r .  Thomas Haggerty 
1209 South 5 th  
Bozeman, Montana 

and 
" M r .  Robert Simkins 

1419 South 3rd 
Bozeman, Montana 59715 

"Gentlemen : 

   his f i r m  has  been r e t a i n e d  by a  number o f  s h a r e -  
ho lde r s  of  t h e  Bozeman S t a t e  Park Rec rea t iona l  Asso- 
c i a t i o n ,  Inc . ,  of  Bozeman, Montana. I t  has been widely  
rumored t h a t  you in t end  t o  se l l  o r  d i spose  of  a l l  o r  a  
l a r g e  p o r t i o n  of  t h e  land a t  t h e  base  of  t h e  Br idger  
Bowl Sk i  H i l l  a cqu i r ed  from John F.Neuffer .  I t  was t h e  
unders tanding of t h e s e  s tockho lde r s  t h a t  t h e  Neuf f  e r  
land was acqui red  by t h e  c o r p o r a t i o n  o r  t h a t  it was 
acqui red  by you i n d i v i d u a l l y  on beha l f  of  t h e  corpora-  
t i o n .  (Emphasis added) 



ItThe f a c t  t h a t  t h i s  land was acqui red  by you a t  a  
t ime when you were bo th  d i r e c t o r s  o f  t h e  c o r p o r a t i o n  
and handl ing n e g o t i a t i o n s  f o r  t h e  co rpo ra t ion  t o  pur-  
chase  t h e  l a n d ,  l ends  s t r o n g  suppor t  t o  t h e  conclu-  
s i o n s  of t h e s e  s tockho lde r s .  (Emphasis added) 

"As you know, a  d i r e c t o r  o f  a  c o r p o r a t i o n  has  c e r -  
t a i n  w e l l  de f ined  d u t i e s  and o b l i g a t i o n s  t o  t h e  c o r -  
p o r a t i o n  and s tockho lde r s  he  s e r v e s .  S t a t e d  q u i t e  
s imply,  a  d i r e c t o r  cannot u se  h i s  p o s i t i o n  t o  b e n e f i t  
himself  t o  t h e  de t r imen t  of  t h e  co rpo ra t ion .  A d i r -  
e c t o r  occupies  a  f i d u c i a r y  r e l a t i o n s h i p  t o  t h e  c o r -  
p o r a t i o n  and i t s  s tockho lde r s  and h i s  a c t s  must be  
f o r  t h e  b e n e f i t  of t h e  co rpo ra t ion  and no t  h i s  own. 

(Emphasis added) 
"Under t h e  law, s tockho lde r s  have a  r i g h t  t o  b r i n g  

l e g a l  a c t i o n  a g a i n s t  o f f i c e r s  and d i r e c t o r s  of  a  c o r -  
p o r a t i o n  i n  t h e  r i g h t  of t h a t  c o r p o r a t i o n  based upon 
t h e  o f f i c e r s  o r  d i r e c t o r s  breach of l e g a l  du ty  t o  t h e  
co rpo ra t ion .  

11 The s tockho lde r s  who have con tac t ed  me a r e  your 
f r i e n d s  and neighbors  who have worked w i t h  you ove r  
t h e  y e a r s  t o  develop Br idger  Bowl S k i  Area a s  a  com- 
munity p r o j e c t .  Your c o n t r i b u t i o n  i n  developing t h i s  
a r e a  i s  widely  acknowledged ard it  i s  d i f f i c u t  f o r  
t h e s e  men t o  b e l i e v e  you would use  your p o s i t i o n  i n  
t h e  c o r p o r a t i o n  f o r  your own b e n e f i t .  For t h i s  r ea -  
son ,  t h e s e  people a r e  anxious t o  have t h e  a i r  c l e a r e d  
and t h e  rumors s topped.  This can be  done by a  t r a n s f e r  
of  t h e  land t o  t h e  co rpo ra t ion .  

"It i s  t h e  f e a r  o f  t h e s e  s tockho lde r s  t h a t  i f  t h i s  
l and  were t o  be t r a n s f e r r e d  t o  a n  e n t i r e l y  commercially 
o r i e n t e d  p a r t y ,  t h a t  t h e  c h a r a c t e r  of t h e  s k i  h i l l  
would be g r e a t l y  a l t e r e d  o r  a t  l e a s t  t h e  community 
would l o s e  c o n t r o l  of i t s  f u t u r e  development. 

11 I n  o r d e r  t o  avoid any misunders tanding,  I wish t o  
p o i n t  o u t  t h a t  i f  a n  ag reeab le  arrangement i s  no t  
reached immediately,  we have been i n s t r u c t e d  t o  commence 
a  l awsu i t  i n  t h e  D i s t r i c t  Court t o  have t h e  land t r a n s -  
f e r r e d  t o  t h e  co rpo ra t ion .  

"A copy of t h i s  l e t t e r  i s  being s e n t  t o  t h e  Corpora- 
t i o n  a t  i t s  p r i n c i p a l  o f f i c e ,  and copies  t o  each of  
t h e  members of t h e  Board o f  D i r e c t o r s ,  and i s  t o  be  
cons idered  a  demand upon them t o  t a k e  a l l  s t e p s  neces -  
s a r y  t o  i n s u r e  recovery of  t h e  r e a l  p roper ty  and t h e  
r e t u r n  the reo f  t o  Bozernan S t a t e  Park R e c r e a t i o n a l  Associ-  
a t i o n ,  I n c .  W e  f u r t h e r  wish by t h i s  l e t t e r  t o  pu t  a l l  
p r o s p e c t i v e  purchasers  of  t h e  land on n o t i c e  t h a t  t i t l e  
t o  t h e  land i s  d i spu ted .  (Emphasis added) 



"We w i l l  be a v a i l a b l e  t o  d i scuss  t h i s  ma t t e r  w i th  
your Attorney a t  any t i m e .  Since t ime i s  o f  t h e  e s -  
sence,  w e  would a p p r e c i a t e  hear ing  somethilgon t h i s  
ma t t e r  w i t h i n  f i v e  days i n  o r d e r  t o  avoid l i t i g a t i o n .  

I I Yours very t r u l y ,  

GILBERT 

"BY: / s /  GENE I. BROWN 
I I Gene I. Brown 

I I cc : Bozeman S t a t e  Park Recrea t iona l  
Assoc ia t ion ,  Inc .  

Bozeman, Montana 59715 

To a l l  members of t h e  Board of Di rec to r s  of 
t h e  Bozeman S t a t e  Park Recrea t iona l  
Assoc ia t ion ,  Inc .  

Bozeman, Montana 59715 

United Agencies 
1602 West Main 
Bozeman, Montana 59715 

This l e t t e r  was followed up by another  l e t t e r ,  da ted  

February 3 ,  1971, d i r e c t e d  t o  Robert E .  Heath, a t t o r n e y  f o r  

Bridger  Bowl : 

February 3 ,  1971 

" ~ r .  Robert E.  Heath, 
At torney a t  Law 
H o l t e r  & Heath 
1 6  N .  Tracy Avenue 
Bozeman, Montana 59715 

"Dear M r .  Heath : 

11 I am w r i t i n g  i n  r ep ly  t o  your correspondence dated 
January 28, 1971. I would l i k e  t o  f u r n i s h  you wi th  t h e  
names of our  c l i e n t s .  They a r e  a s  fo l lows:  1) Dick 
F ranc i s ,  2) Volney S t e e l e ,  3 )  Morris J a f f e ,  4 )  D r .  S i p p e l ,  
5)  D r .  Lensink,  6 )  D r .  Prunty,  7) Dave Vaughn, and 
8)  B i l l  Merrick. 

"These above s t a t e d  s tockholders  a r e  concerned wi th  
t h e  p rese rva t ion  and f u r t h e r  development of t h e  family 
type  s k i  a rea  a t  Bridger Bowl. The Bozeman S t a t e  Park 



R e c r e a t i o n a l  A s s o c i a t i o n a l ,  I n c . ,  conceived,  f i nanced ,  
and promoted Br idger  Bowl on t h e  premise.  It  appears  
now t h a t  u n l e s s  some immediate changes a r e  made, t h e  
atmosphere a t  Br idge r  Bowl may change from a  f ami ly  
type  r e c r e a t i o n  a r e a  t o  one t h a t  i s  p r i m a r i l y  commer- 
c i a l  i n  c h a r a c t e r .  The t r a c t  o f  l and ,  l e s s  t h e  S a i n t  
Bernard,  p r e s e n t l y  owned by Simkins and Haggerty,  
should be  acqui red  by t h e  Bozeman S t a t e  Park Recrea- 
t i o n a l  Assoc i a t i on .  The va lue  f o r  t h e  b a s i s  of t h i s  
a c q u i s i t i o n  should be  based on t h e  o r i g i n a l  purchase 
p r i c e  of $34,000.00 p lus  i n t e r e s t  subsequent t o  t h e  
September, 1966, purchase  d a t e .  I n  t h e  event  t h a t  t h e  
a s s o c i a t i o n  i s  no t  now i n  a  p o s i t i o n  t o  assume t h i s  f i -  
n a n c i a l  r e s p o n s i b i l i t y ,  t h e  above named s tockho lde r s  
can a r r ange  f o r  t h e  f i nanc ing .  It can be s u b s t a n t i a t e d  
by those  knowledgeable of  t h e  land purchased by Simkins 
and Haggerty from M r .  Neuffer  t h a t  t h e  land was t o  have 
been purchased f o r  t h e  a s s o c i a t i o n ,  and no t  f o r  them a s  
i n d i v i d u a l s .  (Emphasis added) 

"There i s  t o  o u r  knowledge no evidence t h a t  t h e  A s -  
s o c i a t i o n  e v e r  suggested t h a t  Haggerty and Simkins a c -  
q u i r e  t h i s  land i n  t h e i r  own names. The terms of t h i s  
purchase i n  September, 1966, by Simkins and Haggerty 
from Neuffer ,  were approximately $9,000 down and $5,100 
annua l ly  f o r  5 y e a r s .  It  would no t  have been d i f f i c u l t  
t o  have t h i s  money pledged by i n t e r e s t e d  members o f  t h e  
Assoc i a t i on ,  had an  a t tempt  been made t o  do so .  

"It i s  most d e s i r a b l e  t h a t  t h e  land i n  q u e s t i o n  be- 
long t o  t h e  Assoc i a t i on .  U l t ima te ly ,  much o f  t h i s  land 
w i l l  be u t i l i z e d  f o r  park ing ,  c h a l e t  and l i f t  expansion.  
The ba lance  w i l l  s e r v e  a s  a n  e x c e l l e n t  b u f f e r  zone f o r  
commercial development on a d j a c e n t  p r i v a t e l y  owned l ands .  
The a p p r e c i a t i o n  i n  t h e  va lue  of  t h i s  t r a c t  o f  land can  
be a t t r i b u t e d  a lmost  e n t i r e l y  t o  t h e  s k i  l i f t  f a c i l i t i e s  
l oca t ed  thereon .  The a s s o c i a t i o n  b u i l t  t h e  s k i  l i f t s ,  
s o  i t  would seem only l o g i c a l  t h a t  t h e  Assoc i a t i on  own 
t h e  land t h a t  i s  t h e  c u r r e n t  hub of t h i s  development. 

"It i s  t h e  above named p a r t i e s  s i n c e r e  hope t h a t  
Simkins and Haggerty w i l l  a g r e e  t o  s e l l  t h i s  land t o  
t h e  Assoc i a t i on  on t h e  terms set f o r t h  above. A s imple  
peace fu l  s o l u t i o n  i s  p r e f e r r e d  t o  more d r a s t i c  a c t i o n ,  
which t h e  above named a r e  prepared t o  t a k e  i f  necessary .  

"YOU have inqu i r ed  f o r  a n  exp lana t ion  of how t h e  
d i r e c t o r s  have breached t h e i r  d u t i e s  t o  t h e  c o r p o r a t i o n .  
It  should be  po in ted  ou t  t h a t  i t  i s  n o t  o u r  p o s i t i o n  t h a t  
t h a t  a l l  of  t h e  d i r e c t o r s  have breached a  du ty  t o  t h e  
Corporat ion.  We a r e  on ly  concerned w i t h  t h e  a c t i o n s  of 
W e r t y  and Simkins i n  a c q u i r i n g  t h i s  p rope r ty  which 
i s  s o  v i t a l  t o  t h e  f u t u r e  o f  t h e  corporation.(Emphasis 
added) 

-5-  



"It has  become obvious t h a t  o u r  exchange o f  l e t t e r s  
has  only  caused confusion and s u s p i c i o n ,  f o r  t h i s  r e a -  
son,  I wish t o  make t h e  sugges t ion  t h a t  t h e  seven neu- 
t r a l  board members meet w i th  ou r  group a t  t h e  e a r l i e s t  
p o s s i b l e  d a t e .  This  w i l l  g i v e  u s  a n  oppor tun i ty  t o  
p r e s e n t  o u r  p o s i t i o n  and t h e  f a c t s  a s  we know them and 
t o  answer any q u e s t i o n s  t h e  d i r e c t o r s  may have. S ince  
everyone has  i n  mind t h e  b e s t  i n t e r s t s  of t h e  s k i  h i l l ,  
i t  seems a p p r o p r i a t e  t h a t  an  e f f o r t  be made t o  r e s o l v e  
t h i s  problem i n  some reasonable  manner. 

"I sugges t  t h a t  we meet t h i s  Thursday o r  F r iday ,  o r  
i f  t h i s  i s  n o t  f e a s i b l e ,  t hen  nex t  Tuesday, a t  t h e  meet- 
i n g  room of  t h e  Chamber of  Commerce a t  8:00 P.M. A 
copy of  t h i s  l e t t e r  i s  being s e n t  t o  each member of  t h e  
Board. 

"It i s  d i f f i c u l t  t o  a r r ange  a  meeting w i t h  t h i s  number 
of  people,  s o  i f  t h i s  meeting i s  no t  ag reeab le ,  p l e a s e  
l e t  me know. P l ease  c o n t a c t  me a s  soon a s  p o s s i b l e  t o  
a r r ange  f o r  a  t ime f o r  t h i s  meeting.  

I t  Yours very t r u l y ,  

"BROWN & GILBERT 

"BY : /s / GENE I .  BROWN 
I 1  Gene I.  Brown 

I'GIB : s h  

11 cc : Board members" 

T h e r e a f t e r  on June 2 ,  1971, a t  t h e  annual  meeting of  

t h e  s tockho lde r s  o f  Br idger  Bowl, a  r e s o l u t i o n  was passed which 

i n  essence  au tho r i zed  t h e  board of d i r e c t o r s  t o  t a k e  whatever 

s t e p s  necessary  t o  g a i n  t i t l e  t o  t h e  d i spu ted  land .  

On June 4 ,  1971, p l a i n t i f f s  made a  p roposa l  i n  an  a t t empt  

t o  s a t i s f y  t h e  d i s s i d e n t  s tockho lde r s  and on June 11, 1971, 

en t e red  i n t o  a c o n t r a c t  w i t h  Br idger  Bowl whereby they conveyed 

t o  Br idger  Bowl approximately  70 a c r e s  of t h e  d i spu ted  land a t  

i t s  1966 purchase p r i c e ,  p l u s  i n t e r e s t  and t a x e s .  

On September 6 ,  1971, p l a i n t i f f s  brought t h i s  s l a n d e r  

of  t i t l e  a c t i o n .  On January 14 ,  1972, Br idger  Bowl brought 

- 6 -  



s u i t  a g a i n s t  Simkins and Haggerty a l l e g i n g  a  breach of  f i d u -  

c i a r y  du ty  and seek ing  recovery o f  t h e  ba lance  of t h e  d i s p u t e d  

land .  A s  a  r e s u l t  of t h e  l a t t e r  s u i t ,  Br idger  Bowl acqu i r ed  

an a d d i t i o n a l  20 a c r e s  o f  l and ,  t hus  i n c r e a s i n g  i t s  t o t a l  

ho ld ings  i n  t h e  d i spu ted  land t o  90 a c r e s .  On August 3 ,  1973, 

t h e  d i s t r i c t  c o u r t  e n t e r e d  i t s  Order and Judgment w i t h  r e s p e c t  

t o  t h e  s l a n d e r  of  t i t l e  a c t i o n .  This Order d e c l a r e d ,  i n t e r  a l i a ,  

t h a t  t h e  c o n t e n t s  o f  t h e  l e t t e r s  of January 14,  and February 3 ,  

1971, were t r u e ,  n o t  f a l s e ,  and t h a t  a s  a  r e s u l t  of  t h o s e  l e t t e r s  

and t h e  s t o c k h o l d e r s '  r e s o l u t i o n  of June 2 ,  1971, p l a i n t i f f s  

t r a n s f e r r e d  70 a c r e s  o f  t h e  d i spu ted  land  t o  Br idger  Bowl pur-  

suan t  t o  t h e  June 11, 1971, argeement. The Order,  on t h e  t heo ry  

o f  r e s  j u d i c a t a ,  a l s o  adopted c e r t a i n  amended f i n d i n g s  o f  f a c t  

and conc lus ions  o f  law o f  t h e  d i s t r i c t  c o u r t  i n  t h e  Br idge r  Bowl 

c a s e  a g a i n s t  Simkins and Haggerty; namely, t h a t  t h e  agreement of 

June 11, 1971, was a  good and s u f f i c i e n t  accord and s a t i s f a c t i o n  

o f  t h e  land and t i t l e  d i s p u t e  between t h e  p a r t i e s ,  and t h a t  Br idger  

Bowl was due an a d d i t i o n a l  20 a c r e s  of l and .  Summary judgment 

was thereupon en te red  f o r  defendants .  

The elements of a  cause  o f  a c t i o n  f o r  s l a n d e r  o f  t i t l e  

a r e  s e t  f o r t h  i n  50 Am.Jr.2d, L i b e l  and S lande r ,  § 541, p. 1060: 

"One who ma l i c ious ly  pub l i shes  f a l s e  m a t t e r  which b r i n g s  
i n  q u e s t i o n  o r  d i spa rages  t h e  t i t l e  t o  p rope r ty ,  thereby  
caus ing  s p e c i a l  damages t o  t h e  owner, may be he ld  l i a b l e  
i n  a  c i v i l  a c t i o n  for damages. The e s s e n t i a l  e lements  o f  
t h e  cause  o f  a c t i o n ,  which a r e  subsequent ly  d i scussed ,  
a r e  t h e  u t t e r i n g  and p u b l i c a t i o n  of t h e  s landerous  words 
t h e  defendant ,  t h e  f a l s i t y  of  t h e  words, mal ice ,  and 
s p e c i a l  damages. The a c t i o n  i s  n o t  f o r  t h e  words spoken, 
b u t  f o r  s p e c i a l  damages f o r  t h e  l o s s  s u s t a i n e d  by reason  
of t h e  speaking and p u b l i c a t i o n  of t h e  s l ande r . "  



The c r u c i a l  element i n  t h i s  case  i s  t h e  f a l s i t y  of t h e  

words. Defendants chose t o  s tand on t h e  f inding  of t h e  d i s -  

t r i c t  cour t  t h a t  t h e  l e t t e r s  were t r u e .  P l a i n t i f f s  t ake  t h e  

p o s i t i o n  t h a t  en t ry  of summary judgment i n  favor  of  t h e  defen- 

dants  was improper, s i n c e  t h e  d i s t r i c t  cour t  i n  the  Bridger 

Bowl case  aga ins t  p l a i n t i f f s  found no breach of f i d u c i a r y  duty 

on t h e i r  p a r t ,  and t h e r e f o r e  a  ma te r i a l  ques t ion  of f a c t  has not  

been resolved.  We. th ink  p l a i n t i f f s  ' p o s i t i o n  on t h i s  poin t  i s  

unsound. For one th ing ,  t h e  Bridger Bowl case  aga ins t  them i n -  

volved d i f f e r e n t  f a c t s  and d i f f e r e n t  l e g a l  p r i n c i p l e s  than t h e  

i n s t a n t  case ;  a  f inding  of one cour t  could very we l l  d i f f e r  from 

a  f inding  of t h e  o t h e r  c o u r t .  For another ,  t h e r e  i s  s u b s t a n t i a l  

c r e d i b l e  evidence i n  t h e  record t o  support  t h e  f inding  t h a t  the  

l e t t e r s  were t r u e .  Approximately s i x  months a f t e r  t h e  l e t t e r s  

were w r i t t e n ,  and following passage of t h e  r e so lu t ion  by t h e  

Bridger  Bowl s tockholders ,  70 a c r e s  of  t h e  disputed land was 

deeded t o  Bridger Bowl by p l a i n t i f f s .  The Bridger Bowl case  

a g a i n s t  p l a i n t i f f s  r e s u l t e d  i n  Bridger Bowl rece iv ing  another  20 

ac res  of t h i s  land. A very p l a u s i b l e  explanat ion f o r  these  events  

i s  t h a t  p l a i n t i f f s  had ob l iga t ions  toward Bridger Bowl and were 

compelled t o  recognize i t s  claims. 

Since we have concluded t h a t  p l a i n t i f f s  have f a i l e d  t o  

s u s t a i n  t h e i r  case with r e spec t  t o  t h e  element of f a l s i t y ,  i t  

i s  unnecessary t o  cons ider  t h e  o t h e r  elements of a  s l ander  of 

t i t l e  a c t i o n .  

The judgment i s  aff i rmed.  



- - - - - e m - - - - - - - - - - - - - - - - - - - - - - - - - - - -  

Chief Just ice  

We concur:  


