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M r .  J u s t i c e  Wesley Cas t l e s  de l ivered  t h e  Opinion of t h e  Court. 

This i s  an appeal by a  property owner from an order  of t h e  

d i s t r i c t  c o u r t ,  S i l v e r  Bow County, dismissing the  property owner's 

appeal from a  r u l i n g  of the  Board of County Commissioners i n  a  

zoning matter .  

This i s  an unusual and unprecedented s i t u a t i o n  where t h e  

respondent-defendant Board does not  appear by b r i e f  o r  argument, 

even thnugh t h i s  Court i ssued  an x d e r  t o  show cause a s  t?  why 

such appearance was no t  made. Under such s i t u a t i o n  t h i s  Court 

s h a l l  t ake  t h e  a p p e l l a n t ' s  v e r s h n s  and pos i t ions  a s  being c o r r e c t  

i f  they a r e  i n  f a c t  supported by t h e  record.  

The d i s t r i c t  c o u r t  order  appealed from reads :  

" p l a i n t i f f  has f i l e d  i n  t h e  above e n t i t l e d  a c t i ~ n  an 
anpeal frqm a  r u l i n g  of t h e  3oard of Cqunty Commis- 
s ioner s  and i t s  c~mmiss ion  i n  accordance wi th  T i t l e  16,  
Chapter 41, Revised Codes of Pfontana, 1947, a s  amended. 
Said appeal came r e g u l a r l y  on f o r  hear ing  before  t h e  
cour t .  P l a i n t i f f  was present  and represented by counsel ,  
John Les l i e  Hamner and t h e  defendants were represented  by 
designated ind iv idua l s  and were represented  by t h e  County 
Attorney of S i l v e r  B3w County, Montana, Lawrence Stimatz.  
Witnesses were sworn and t e s t i f i e d .  Upon t h e  conclusion 
of t h e  testimony t h e  mat ter ,  upon t h e  fu rn i sh ing  of 
b r i e f s  by the  r e s p e c t i v e  p a r t i e s ,  was submitted t o  t h e  
cour t  f ~ r  d e c i s i m  and was thereupon taken under advise-  
ment by t h e  cour t .  

" ~ r o m  t h e  record ,  the  testimony and t h e  b r i e f s ,  t h e  
Court f i n d s  a s  fol lows:  

"1. That Chapter 41  of T i t l e  16 of the  Revised Codes of 
?lantana, 1947, a s  amended, was dec lared  c o n s t i t u t i o n a l  
by t h e  Supreme Court qf Montana i n  Missoula County v. 
Missoula C i ty ,  139 I~iontana a t  page 256. 

"2. That Chapter 47 of s a i d  T i t l e  16 3f the  Revised 
Codes 3f Montana, 1947, a s  amended, does n ~ t  supersede 
o r  supplement Chapter 41  of s a i d  T i t l e  16 of the  Revised 
Codes of Xontana, 1947 a s  amended. 

"3 .  That p l a i n t i f f  among o the r  th ings ,  i n  h i s  appeal ,  
has a l l eged  t h a t  t h e  o r i g i n a l  zoning regu la t ions  were 
amended * * *, but  t h a t  such amendments and changes 
follow unreasonable,  a r b i t r a r y  and d iscr iminatory  boundaries * * **  
"4. That p l a i n t i f f  has  t h e  duty t o  prove by a  prepon- 
derance of t h e  evidence t h e  a l l e g a t i o n s  of h i s  claim. 
I l a i n t i f f  has f a i l e d  t o  c a r r y  such burden. 

" 5 .  That by p l a i n t i f f ' s  f a i l u r e  t o  prove the  a l l e g a t i o n s  
of h i s  claim a s  a f o r e s a i d ,  p l a i n t i f f ' s  appeal must be 
dismissed. 



�7 he cour t  concludes a s  fol lows:  

 hat p l a i n t i f f ' s  appeal i s  ordered dismissed. 

" ~ e t  judgment be entered  i n  accordance wi th  t h e  foregoing. 

" ~ a t e d  December 26, 1973. 

"s/ James D. Freebourn Judge. I I 

The only i s s u e  a c t u a l l y  ru led  9n was t h a t  Chapter 47 d id  no t  

amend Chapter 4 1  of t h e  1947 Revised Codes of Montana; and t h a t  

Alden f a i l e d  i n  h i s  burden of proof. 

Since t h e  matter  i s  n o t  contes ted  h e r e ,  we doubt t h e  wisdom 

of an i n  depth t reatment  of t h e  v a l i d i t y  of a l l  the  i s s u e s  pre- 

sented.  Appellant l i s t s  n ine  i s s u e s  under t h r e e  genera l  headings: 

(1) Appellant claims t h e  zoning plan i s  genera l ly  i n v a l i d ;  

(2)  That even i f  v a l i d ,  there  was a r b i t r a r y  and i l l e g a l  d i s -  

c r iminat ion  a s  t o  a p p e l l a n t ' s  property;  and 

( 3 )  That t h e  f a c t s  proven did not  f a i l  t o  c a r r y  the  burden of 

proof.  

A t  t r i a l  only two witnesses  t e s t i f i e d , A l d e n ,  the  property owner, 

and one DeGeorge, Chairman o f  the  Board of County Commissioners. 

Exhib i t s  c ~ n s i s t i n g  of two maps and a copy of t h e  r e s o l u t i o n  

e s t a b l i s h i n g  a  planning and zoning d i s t r i c t  f 3 r  the  F l o r a l  Park 

a r e a  were introduced. 

The two maps show Alden's p r ~ p e r t y  a s  a  vacant l o t  and a  l o t  

conta in ing  a  mul t ip le  purpose bu i ld ing ,  surrounded by commercial 

p roper t i e s  except f o r  one res idence ,  and i n  somewhat 9f a  t r a n s i -  

t i o n  a rea  between commercial and r e s i d e n t i a l .  The Board chairman 

t e s t i f i e d ,  i n  e f f e c t ,  t h a t  be t h a t  a s  i t  may, the  grandfa ther  

c l ause  covering any use e x i s t i n g  would adequately p ro tec t  Alden. 

More w i l l  be sa id  l a t e r  about t h e  "grandfather clause". 

Alden moved f o r  a  new t r i a l  and f g r  amendment of the  order  t o  

show a  r u l i n g  9n the  s p e c i f i c  i s s u e s  a t t a c k i n g  the  v a l i d i t y  of the  

r e s o l u t i o n  i t s e l f .  This was denied. 

A reading of t h e  r e s o l u t i o n  shows t h a t  i t  i s  no t  i n  conformity 

wi th  s e c t i o n s  16-4102 through sec t ion  16-4107, R.C.14. 1947, i n  many 

p a r t i c u l a r s ,  cont rary  t~ the  f indings  of the  d i s t r i c t  c o u r t  here to-  

f o r e  quoted. 



Appellant argues t h e  r e s o l u t i o n  conta ins  a  number of i n v a l i d  

and i l l e g a l  p r w i s i o n s  t h a t  a f f e c t  t h e  e n t i r e  r e s o l u t i m  and make 

it  i n v a l i d  a s  t o  h i s  p r ~ p e r t i e s .  We need nor r u l e  here  on t h i s .  

Here t h e  f a c t s  gleaned from the  e x h i b i t s  and t h e  testimony of 

t h e  two wi tnesses  demonstrate an i l l e g a l  d iscr iminat ion  a s  t o  

a p p e l l a n t ' s  p roper t i c s .  The t r i a l  cour t  merely ru led  t h a t  

a p p e l l a n t  f a i l e d  t o  c a r r y  t h e  burden of proof. These f a c t s  show 

unreasonable d iscr iminat ion  a s  t o  a p p e l l a n t ' s  property:  

(1) The zoning b3ard modified i t s  o r i g i n a l  plan by c r e a t i n g  

a  commercial d i s t r i c t  due south of and c-mtiguous t o  a p p e l l a n t ' s  

land ,  p r i o r  t o  adopti,?n of t h e  plan,  and f o r  no apparent reason i t  

f a i l e d  t o  include a p p e l l a n t ' s  property i n  a  commercial des ignat ion .  

( 2 )  There i s  but  one res idence  surrounded by commercial 

proper t iesd th in  t h e  a r e a  designated R - 1  Res iden t i a l  between t h e  

above descr ibed commercial d i s t r i c t  and t h e  boundary of t h e  zoning 

d i s t r i c t  due nor th :  and t h i s  includes a p p e l l a n t ' s  pr3perty having 

a  commercial use.  

(3) The "ex i s t ing  use provision" of t h e  F l ? r a l  Park plan 

goes beyond t h e  expression of t h e  l e g i s l a t u r e  i n  these  s e c t i o n s  

of t h e  Revised Codes o f  Montana, 1947: 

"16-4102. * * * providing t h a t  e x i s t i n g  nonconforming 
uses  may be continued, although not  i n  conformity with 
such zoning regu la t ions .  11 

"16-4709. Continuatton of e x i s t i n g  uses .  Any lawful 
use  which i s  made of land or  bu i ld ings  a t  the  time any 
zqning r e s o l u t i o n  i s  adopted by the  board of county 
commissioners may be continued, although such use docs 
not  conform t o  the provis ions of such r e s o l u t i o n .  I I 

Sect ion 13-19 of t h e  F l o r a l  Park plan c r e a t e s  a  s i t u a t i o n  

where property i n  ex i s t ence  c o n f l i c t i n g  a s  t o  he igh t ,  a r e a ,  yards ,  

c o u r t s , ~ f l o o r  a rea  and set-baclc r e s t r i c t i o n s  i s  taken from t h e  - 
pro tec t ion  of the  above c i t e d  two cqde s e c t i o n s .  

Thus, t h e  grandfa ther  c l ause  would no t  p ro tec t  a p p e l l a n t ,  

s i n c e  one of h i s  p roper t i e s  i s  a  vacant l o t  and t h e  o the r  commercial 

but def ined by t h e  r e s o l u t i o n  so a s  n o t  t o  be pro tec ted .  This 

amounts t o  an unreasonable and d iscr iminatory  ac t ion .  



The order  of t h e  d i s t r i c t  cour t  i s  reversed.  The cause i s  

re turned  t o  t h e  d i s t r i c t  c o u r t  f o r  e n t r y  of an order  e i t h e r  

excludtng Alden's property from t h e  zoning provis ions o r  x d e r i n g  

t h e  C~mmission t o  z'xie i t  properly a s  commercial. The record  

i n d i c a t e s ,  without c l e a r i n g  i t  up, t h a t  t h e  c i t y  i s  going t o  

o r  has annexed p a r t  of t h e  a rea  and we a r e  unable t o  determine 

frgm t h i s  record t h e  t r u e  s i t u a t i o n .  

Appellant s h a l l  have h i s  c o s t s .  

We Concur: 

Chief J u s t i c e  n 

J u s t i c e s .  


