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M r .  Chief J u s t i c e  James T.  Har r i son  d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

This  i s  an  appea l  from t h e  judgment of t h e  d i s t r i c t  

c o u r t ,  Cascade County, ho ld ing  t h a t  de fendan t s  R i l ey  H.  Hensley 

and Laro B. Hensley d i d  n o t  owe a  real e s t a t e  b r o k e r ' s  commission 

o f  $4,200 t o  p l a i n t i f f  Louis F l a h e r t y .  

The f a c t s  a r e :  Sometime p r i o r  t o  March 1 2 ,  1973, t h e  

Hensleys l ea sed  c e r t a i n  ranch  p rope r ty  i n  Teton County, Montana 

t o  one S tewar t  Schwartz. This  l e a s e  was i n  w r i t i n g  and conta ined  

a p rov i s ion  g r a n t i n g  Schwartz an o p t i o n  t o  purchase  t h e  p rope r ty  

du r ing  t h e  term a t  a  prearranged p r i c e .  On March 1 2 ,  1973, t h e  

Hensleys en t e red  i n t o  a  real e s t a t e  b r o k e r ' s  employment c o n t r a c t  

wi th  F l a h e r t y .  The c o n t r a c t  provided f o r  an "open" l i s t i n g .  A t  

t h i s  t i m e  F l a h e r t y  and h i s  a g e n t s  were aware of  t h e  l e a s e  between 

t h e  Hensleys and Schwartz, a l though  it i s  s h a r p l y  d i s p u t e d  whether 

t hey  knew of Schwar t z l s  op t ion .  Subsequently F l a h e r t y  n e g o t i a t e d  

wi th  a  p rospec t ive  buyer,  and on March 30, 1973, t h e  p a r t i e s  

e n t e r e d  i n t o  a "Stevens-Ness" form r e c e i p t  and agreement t o  se l l  

and purchase .  This ins t rument  s p e c i f i c a l l y  c a l l e d  a t t e n t i o n  t o  

Schwar t z l s  op t ion .  However, be fo re  t h e  s a l e  was consummated, 

Schwartz e l e c t e d  t o  e x e r c i s e  h i s  o p t i o n  and purchased t h e  p rope r ty .  

Whether F l a h e r t y  had n o t i c e ,  a c t u a l  o r  c o n s t r u c t i v e ,  

of Schwar t z l s  o p t i o n  i s  t h e  c r u c i a l  e lement  i n  t h i s  c a s e .  F l a h e r t y  

contends  t h e  Hensleys never informed him of  it u n t i l  t h e  agreement 

t o  se l l  and purchase  was executed,  and t h e r e f o r e  t hey  breached 

t h e  b r o k e r ' s  employment c o n t r a c t  and a c t e d  i n  bad f a i t h .  The 

d i s t r i c t  c o u r t ,  however, r e j e c t e d  t h i s  con ten t ion  by f i n d i n g  

F l a h e r t y  himself  n e g l i g e n t  f o r  n o t  a s c e r t a i n i n g  t h e  e x i s t e n c e  of 

t h e  o p t i o n  earl ier ,  as s e t  f o r t h  i n  f i n d i n g  of f a c t  111: 

"That a t  t h e  t i m e  of e n t e r i n g  i n t o  t h e  r e a l  e s t a t e  
b rokers  employment c o n t r a c t ,  p l a i n t i f f ' s  a g e n t s  
were aware of t h e  w r i t t e n  l e a s e  between defendant  
and Schwartz. That  p l a i n t i f f  and h i s  a g e n t s  were 



n e g l i g e n t  i n  no t  determining t h e  o p t i o n  p r o v i s i o n s  
conta ined  i n  s a i d  w r i t t e n  l e a s e  be fo re  o f f e r i n g  
t h e  s a i d  p rope r ty  f o r  s a l e . "  

We t h i n k  t h i s  f i n d i n g  i s  supported by s u b s t a n t i a l  c r e d i b l e  e v i -  

dence and ought t o  s t a n d .  Donald Blumfield,  p r e s i d e n t  of t h e  

Great  F a l l s  Board of R e a l t o r s ,  was c a l l e d  a s  a  w i tnes s  by t h e  

Hensleys and t e s t i f i e d  a s  fo l lows:  

"Q. Would you cons ide r  a  s e l l e r  t h a t  came t o  
your o f f i c e  and l i s t e d  p rope r ty  f o r  s a l e  w i t h  
you and had no t  t o l d  you t h e r e  was ou t s t and ing  
o p t i o n s ,  t h a t  t h a t  person would be a c t i n g  i n  
bad f a i t h .  A.  (no response)  

"Q. Wouldn't you f e e l  he would have an  o b l i -  
g a t i o n  t o  make a  f u l l  d i s c l o s u r e  t o  any o p t i o n s  
ou t s t and ing?  A.  I t h i n k  s o .  Of cou r se  I t h i n k  
t h i s  would--if a  l i s t i n g  was p r o p e r l y  taken you 
would know t h i s  a t  t h e  t i m e .  

"Q. How would you know i t ?  A. You would a sk .  

"Q. I f  he d i d n ' t  t e l l  you? A. P a r t i c u l a r l y  on 
farm p rope r ty  you would ask .  Number one,  I 
would want t o  s e e  t h e  l e a s e .  I f  t h e r e  was a  
l e a s e  on t h e  p rope r ty  I would want t o  s e e  t h a t  
s o  I would know when posses s ion  could  be a f f e c t e d  
by t h e  purchaser ,  what p r i c e  t h e  summer f a l l o w  
might have t o  be pa id  t o  t h e  l e s s o r .  

"Q. That wouldn ' t  a f f e c t  t h e  s a l e ,  would i t ?  
A .  Oh, y e s ,  it  would d e f i n i t e l y .  

"Q. I t  wouldn ' t  p rec lude  t h e  s a l e ,  b u t  no t  a l l  
l e a s e s  c o n t a i n  an  o p t i o n  t o  purchase ,  do they?  
A .  No, t hey  d o n ' t .  But I would s t i l l  want t o  
s e e  t h e  l e a s e .  " (Emphasis added) . 

I n  o t h e r  words, a  reasonable ,  prudent  man i n  F l a h e r t y ' s  shoes  

would have ob ta ined  a  copy of t h e  l e a s e  immediately and d i s -  

covered a l l  t h e  f a c t s .  

This  i s  t h e  p r e v a i l i n g  m a j o r i t y  r u l e  i n  such c a s e s .  See 

B e s t  v Kel ly ,  2 2  Wash.2d 257, 155 P.2d 7 9 4 ,  801, 156 ALR 1387, 

perhaps  t h e  l ead ing  c a s e  on t h e  s u b j e c t  and f r e q u e n t l y  c i t e d  

wi th  approval. i n  o t h e r  j u r i s d i c t i o n s .  The Court  i n  B e s t  - placed 

an a f f i r m a t i v e  duty  upon t h e  broker :  

" * * * t h e  burden of i n q u i r i n g  i n t o  t h e  t e r m s  [of 
t h e  l e a s e ]  r e s t e d  upon [ t h e  b r o k e r ] ,  and even a 
c u r s o r y  examination of t h e  l e a s e  would have d i s c l o s e d  



t h e  paragraph r e f e r r e d  t o . "  (Bracketed words 
added) . 
W e  a r e  unable  t o  d i s t i n g u i s h  t h e  i n s t a n t  c a s e  from Bes t .  

How can Flaherty--a l i c e n s e d  r e a l  e s t a t e  broker  f o r  21 years--  

now be heard t o  d i s c l a i m  knowledge of Schwar tz ' s  o p t i o n  when 

he admi ts  he knew of t h e  l e a s e  from t h e  s t a r t ?  

Applying t h e  r u l e  i n  B e s t  r e s o l v e s  t h e  con t rove r sy ,  f o r  - 
t h e  d i s p o s i t i v e  i s s u e  i s  whether F l a h e r t y  i s  e n t i t l e d  t o  a  com- 

miss ion where he had p r i o r  n o t i c e  of t h e  d e f e c t  which subsequent-  

l y  prevented consummation of t h e  s a l e .  The Annotation a t  156 

ALR 1398, 1399 provides  t h e  answer: 

" I f  a  b roker ,  a t  t h e  t ime he makes a  c o n t r a c t  
wi th  t h e  owner f o r  t h e  s a l e  of t h e  l a t t e r ' s  
p rope r ty ,  knows of d e f e c t s  i n  h i s  employer ' s  
t i t l e  o r  knows f a c t s  s u f f i c i e n t  t o  p u t  a  reason-  
a b l y  prudent  person on i n q u i r y ,  which, i f  fo l lowed 
wi th  reasonable  d i l i g e n c e ,  would b r i n g  t o  him 
such knowledge, he i s  no t  e n t i t l e d  t o  recover  
commissions where t h e  s a l e  f a i l s  because of such 
d e f e c t s .  

The Hensleys a r e  e n t i t l e d  t o  a t t o r n e y  f e e s  by v i r t u e  of 

s e c t i o n  93-8601.1, R.C.M. 1947, which provides :  

"Cont rac tua l  r i g h t  t o  a t t o r n e y  f e e s  t o  be 
r e c i p r o c a l .  Whenever by v i r t u e  of t h e  p r o v i s i o n s  
of any c o n t r a c t  o r  o b l i g a t i o n  i n  t h e  n a t u r e  of a  
c o n t r a c t ,  made and en t e red  i n t o  a t  any t ime a f t e r  
t h e  e f f e c t i v e  d a t e  of t h i s  a c t ,  one p a r t y  t o  such 
c o n t r a c t  o r  o b l i g a t i o n  has  an exp res s  r i g h t  t o  
recover  a t t o r n e y  f e e s  from any o t h e r  p a r t y  t o  
t h e  c o n t r a c t  o r  o b l i g a t i o n  i n  t h e  e v e n t  t h e  p a r t y  
having t h a t  r i g h t  s h a l l  b r ing  an  a c t i o n  upon t h e  
c o n t r a c t  o r  o b l i g a t i o n ,  t hen  i n  any a c t i o n  on 
such c o n t r a c t  o r  o b l i g a t i o n  a l l  p a r t i e s  t o  t h e  
c o n t r a c t  o r  o b l i g a t i o n  s h a l l  be deemed t o  have 
t h e  same r i g h t  t o  recover  a t t o r n e y  f e e s ,  and 
t h e  p r e v a i l i n g  p a r t y  i n  any such a c t i o n ,  whether 
by v i r t u e  of t h e  exp res s  c o n t r a c t u a l  r i g h t ,  o r  
by v i r t u e  of t h i s  a c t ,  s h a l l  be e n t i t l e d  t o  re- 
cover h i s  reasonable  a t t o r n e y  f e e s  from t h e  l o s i n g  
p a r t y  o r  p a r t i e s . "  

The judgment of t h e  d i s t r i c t  c o u r t  on t h e  i s s u e  of t h e  

Hens l ey t s  l i a b i l i t y  t o  F l a h e r t y  i s  a f f i rmed ;  t h e  cause  i s  remanded 

wi th  d i r e c t i o n s  t o  f i x  a t t o r n e y  f e e s  i n  accordance wi th  t h e  s t a t u t e .  

................................ 
Chief J u s t i c e  
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We concur: 


