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M r .  Chief J u s t i c e  James T. Harr ison d e l i v e r e d  t h e  Opinion of  t h e  
Court  . 

Thi s  i s  an appea l  from t h e  d i s t r i c t  c o u r t ,  Cascade County. 

The record  d i s c l o s e s  t h e  p a r t i e s  were d ivorced  on March 24, 1969. 

Pursuant  t o  t h e  d ivo rce  dec ree  E a r l  S t an l ey  Haaby was ordered  

t o  pay $100 p e r  month i n  c h i l d  suppor t  f o r  each of h i s  two minor 

daugh te r s  ( t hen  aged 17 and 12)  as long a s  t hey  were minors o r  

e n r o l l e d  i n  school .  A house j o i n t l y  owned by t h e  p a r t i e s  was t o  

be p laced  on t h e  market f o r  s a l e  immediately. Louise Mohr Haaby 

w a s  al lowed t o  r e s i d e  i n  t h e  house, and E a r l  was ordered  t o  make 

t h e  house payments of $183 pe r  month u n t i l  it was s o l d .  The 

p a r t i e s  were t o  s h a r e  e q u a l l y  i n  t h e  n e t  e q u i t y .  

S ince  t h e  d ivo rce  E a r l  has made t h e  house payments every  

month thereby  reducing t h e  mortgage balance from $12,344.16 t o  

$9,038.36 a s  of A p r i l  1 2 ,  1974. The house remains unsold.  E a r l  

has  a l s o  pa id  $600 f o r  t h e  suppor t  of h i s  two daugh te r s .  However, 

accord ing  t o  t h e  terms of t h e  d ivo rce  d e c r e e ,  a  t o t a l  of $7,000 

i n  c h i l d  suppor t  should have been pa id  from t h e  t i m e  of t h e  dec ree  

of d i v o r c e  t o  t h e  f i l i n g  of t h e  p e t i t i o n  which l e d  t o  t h i s  s u i t .  

On A p r i l  16 ,  1974, E a r l  p e t i t i o n e d  t h e  d i s t r i c t  c o u r t  of 

Cascade County f o r  an o r d e r  e s t a b l i s h i n g  s a t i s f a c t i o n  of t h e  

d i v o r c e  decree .  L o u i s e ' s  response pu t  s a t i s f a c t i o n  of t h a t  dec ree  

i n  i s s u e  and sought  an o rde r  r e q u i r i n g  payment of unpaid c h i l d  

suppor t .  Hearing on t h e  m a t t e r  was he ld  on May 2 ,  1974, w i th  E a r l  

being t h e  on ly  wi tnes s .  H e  t e s t i f i e d  t h e r e  w a s  an  unders tanding  

between t h e  p a r t i e s  t h a t  s i n c e  t h e  house was n o t  s o l d  r i g h t  away 

house payments would be made i n  l i e u  of t h e  c h i l d  suppor t  payments; 

b u t  admi t ted  t h e r e  had never been any formal  agreement t o  t h a t  

e f f e c t .  O n  May 7,  1974 t h e  d i s t r i c t  c o u r t  e n t e r e d  an  o r d e r  

which, among o t h e r  t h i n g s ,  g ran ted  E a r l ' s  p e t i t i o n  The r ea sons  

f o r  t h i s  o r d e r  were: (1) t h e  house had no t  been s o l d  immediately,  



as t h e  d i v o r c e  dec ree  had provided,  and ( 2 )  t h e  a c t i o n s  of 

bo th  p a r t i e s  du r ing  t h e  f i v e  y e a r s  s i n c e  t h e  d ivo rce  had,  i n  f a c t ,  

a l r e a d y  amended t h e  decree .  From t h i s  o r d e r  appea l  i s  taken .  

The r u l e  t h a t  t h e  f i n d i n g s  of t h e  d i s t r i c t  c o u r t  w i l l  

n o t  be d i s t u r b e d  absen t  s u b s t a n t i a l  c r e d i b l e  evidence t o  t h e  

c o n t r a r y  i s  s o  w e l l  e s t a b l i s h e d  t h a t  it r e q u i r e s  no r e c i t a t i o n  

of  a u t h o r i t y .  I n  t h e  i n s t a n t  c a s e ,  w e  f i n d  l i t t l e ,  i f  any,  

c o n t r a r y  c r e d i b l e  evidence;  indeed,  a p p e l l a n t  appears  t o  have 

reaped f a r  more b e n e f i t  from t h e  house payments than  she  bar-  

gained f o r  under t h e  d ivo rce  decree .  Had t h e  dec ree  been r i g i d l y  

observed,  a p p e l l a n t  would have r ece ived  approximately  $7,000 

i n  c h i l d  suppor t  payments, p l u s  a t  most $1,200 f o r  s i x  months 

u s e  of t h e  house (which had a r e n t a l  v a l u e  of  $200 p e r  month) p l u s  

h e r  s h a r e  of t h e  n e t  e q u i t y  a f t e r  t h e  house was s o l d .  A s  it 

tu rned  o u t ,  a p p e l l a n t  r ece ived  $600 i n  c h i l d  suppor t  p l u s  $10,800 

f o r  t h e  u s e  of t h e  house f o r  an " a d d i t i o n a l "  fou r  and one-half 

y e a r s .  Meanwhile, he r  s h a r e  of t h e  n e t  e q u i t y  has i nc reased  by 

over  $1,600 on account  of t h e  mortgage r e d u c t i o n ,  t o  say  no th ing  

of t h e  r e c e n t  gene ra l  i n c r e a s e  i n  p rope r ty  va lues .  To accep t  

a p p e l l a n t ' s  p r o p o s i t i o n  t h a t  respondent  was o b l i g a t e d  t o  pay bo th  

c h i l d  suppor t  and house payments du r ing  t h e  e n t i r e  pe r iod  i n  

q u e s t i o n  would be t o  read  i n t o  t h e  d i v o r c e  dec ree  an onerous  

burden it p l a i n l y  never contemplated.  

Appel lan t  nex t  p o i n t s  o u t  t h a t ,  a s i d e  from t h e  i n i t i a l  

$600 payment f o r  c h i l d  suppor t ,  respondent  has  r e a l l y  on ly  "paid"  

$91.50 pe r  month s i n c e  t h e  d i v o r c e ,  on t h e  t heo ry  t h a t  h a l f  of  

t h e  $183 monthly house payments accrued t o  h i s  b e n e f i t  and,  f u r -  

thermore,  respondent  has  r e a l i z e d  t h e  r e s u l t a n t  income t a x  ad- 

van tages .  Apparently t h e  i m p l i c a t i o n  t o  be drawn i s  t h a t  t h i s  

somehow makes respondent  de l inquen t  under t h e  d ivo rce  dec ree  

because h i s  pocket  book was n o t  h i t  q u i t e  a s  hard as o r i g i n a l l y  



tlioug hi;. 

T h i s  c o n t e n t i o n ,  o f  c o u r s e ,  i s  e v e r y  b i t  a s  t e n u o u s  a s  

i t  sounds:  F i r s t ,  a s  t h e  d i s t r i c t  c o u r t  r e c o g n i z e d ,  it i s  

e l e m e n t a r y  t h a t  t h e  p e r s o n  who makes house  payments i s ,  wi th -  

o u t  more, e n t i t l e d  t o  any t a x  b e n e f i t s  f l o w i n g  t h e r e f r o m .  Sec- 

ond, s i m p l e  a r i t h m e t i c  d e m o n s t r a t e s  t h a t  a p p e l l a n t  was h a r d l y  

shor tchanged  i n  r e c e i v i n g  house payments i n s t e a d  o f  c h i l d  sup- 

p o r t .  F i n a l l y ,  a p p e l l a n t ' s  l i n e  o f  r e a s o n i n g  o v e r l o o k s  t h e  

main purpose  o f  t h e  d i v o r c e  d e c r e e - - f i n a n c i a l  p r o t e c t i o n  of  

a p p e l l a n t  and h e r  d a u g h t e r s .  Whether o r  n o t  economic a d v a n t a g e s  

acc rued  t o  r e s p o n d e n t  by v i r t u e  o f  making t h e  payments he made 

i s  i m m a t e r i a l  a s  l o n g  a s  t h e  o b j e c t i v e  o f  p r o t e c t i o n  was s a t i s -  

f a c t o r i l y  a c h i e v e d .  The d i s t r i c t  c o u r t ,  a f t e r  c o n s i d e r i n g  re- 

s p o n d e n t ' s  f a i t h f u l n e s s  i n  making t h e  house payments and a p p e l -  

l a n t ' s  a p p a r e n t  con ten tment  w i t h  t h e  s i t u a t i o n  f o r  f i v e  y e a r s ,  

concluded t h e  whole a r rangement  was e m i n e n t l y  f a i r .  W e  a g r e e .  

I t  i s  s imply  a  m a t t e r  o f  s t r i p p i n g  away t h e  form t o  g e t  a t  t h e  

s u b s t a n c e .  

The d i s t r i c t  c o u r t ' s  o r d e r  i s  a f f i r m e d .  

Chief  J u s t i c e  


