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This mat te r  i s  before  t h e  Court on an a p p l i c a t i o n  by 

Victor's, m c . ,  defendant i n  t h e  d i s t r i c t  c o u r t ,  f o r  a  w r i t  of 

superv isory  ~ o n t r o l  o r  o t h e r  appropr i a t e  w r i t ,  d i r e c t e d  t o  the  

J i s t r i c t  c o u r t ,  Cascade County, and t o  t h e  p res id ing  judge,  

dssuming and t ak ing  j u r i s d i c t i o n  of a l l  f u r t h e r  proceedings i n  

jchat c e r t a i n  cause i n  s a i d  c o u r t ,  being Cause No. 78667-B, e n t i t l e d  

' C I T Y  OF GREAT FALLS, a  municipal  co rpora t ion ,  and GREAT FALLS 

LN'I'ERNATIONAL AIRPORT AUTHORITY, P l a i n t i f f s ,  vs .  V I C T O R ' S ,  I N C . ,  

a '\fontana corporat ion,  Defendant". This  Court was asked t o  review 

t h e  judgment en te red  t h e r e i n  on Ju ly  1 6 ,  1975, a s  amended by o rde r  

oi t h e  d i s t r i c t  c o u r t  dated August 8 ,  1975, and t o  r e v e r s e  t h e  

j~dgment  and render  judgment f o r  r e l a t o r  and a p p l i c a n t  h e r e i n ,  

~ ~ l c t o r ' s ,  Inc .  P r i o r  t o  t h i s  a p p l i c a t i o n  V i c t o r ' s ,  Inc .  had f i l e d  

L L ~  n o t i c e  of appeal  from t h e  f i n a l  judgment of t h e  d i s t r i c t  c o u r t .  

i h i s  Court deemed t h e  appeal  t o  be inadequate ,  consol ida ted  t h e  

dppeal [ t h i s  Cour t ' s  ?,,13149] wi th  t h i s  a p p l i c a t i o n  [ t h i s  Cour t ' s  

d13150], and assumed j u r i s d i c t i o n  under superv isory  c o n t r o l .  

'She mat te r  was b r i e f e d ,  heard i n  o r a l  argument and submitted.  

I n  1947 t h e  C i ty  of Great F a l l s ,  a  municipal  co rpora t ion ,  

* 2 b i a i r i e J  from t h e  Montana Liquor Control  Board a  bee r  and a  l i q u o r  

L i ~ e n s e  t o  ope ra t e  a  l i q u o r  bus iness  t o  be known a s  t h e  "Great 

v h l l s  Municipal A i rpor t  ~ o u n g e " ,  l oca ted  a t  t h e  Great F a l l s  

biu~iicipal  Ai rpor t .  This a i r p o r t  i s  o u t s i d e  t h e  co rpora t e  l i m i t s  

~f t he  C i t y  of  Great F a l l s .  

Simultaneously t h e  C i ty ,  a s  l e s s o r ,  and Donald F. Robinson, 

db ' -essze,  en te red  i n t o  a  l e a s e  agreement f o r  r e s t a u r a n t ,  b a r ,  and 

~ o c k t a i l  lounge f a c i l i t i e s  a t  t h e  Great F a l l s  Ai rpor t .  The l e a s e  

urovided i n  p a r t :  



"8. Par ty  o f  t h e  f i r s t  p a r t  [ C i t y ]  i s  t h e  Dwner 
of bee r  and l i q u o r  permi t s  numbered 1059 and 990 
r e s p e c t i v e l y .  I t  i s  covenanted and agreed t h a t  
s a i d  permi t s  w i l l  be  ass igned  t o  and opera ted  under 
t h e  name of  p a r t y  of t h e  second p a r t  [Robinson] f o r  
t h e  d u r a t i o n  of  t h i s  l e a s e ,  t o  be  re -ass igned  t o  p a r t y  
o f  t h e  f i r s t  p a r t  upon t h e  t e rmina t ion  of s a i d  l e a s e  
f o r  any cause  whatsoever.  9: 9:" 

The C i t y  was t o  be  pa id  a  percen tage ,  based on t h e  g r o s s  r e c e i p t s  

of  ~ o b i n s o n ' s  ope ra t ion .  

On May 8 ,  1948, t h e  C i t y  submit ted a  s igned assignment 

o f  i n t e r e s t  t o  t h e  Montana Liquor Cont ro l  Board which provided:  

I I For a  good and va luab le  c o n s i d e r a t i o n  and s u b j e c t  
t o  t h e  approva l  of t h e  Montana Liquor Cont ro l  
Board, I hereby s e l l ,  a s s i g n ,  t r a n s f e r  and s e t  
over  un to  Don F. Robinson * * a l l  r i g h t ,  t i t l e  
and i n t e r e s t  i n  and t o  [ t h e  b e e r  and l i q u o r  l i c e n s e  
(Emphasis s u p p l i e d ) .  

The assignment was s igned by t h e  mayor o f  Great  F a l l s .  The C i t y  

d i d  n o t  t a k e  any s e c u r i t y  i n t e r e s t  i n  t h e  l i c e n s e s .  

I n  November 1952, t h e  C i t y  and Robinson executed a  new 

l e a s e  f o r  t h e  a i r p o r t  lounge f a c i l i t i e s  f o r  a  term o f  f i v e  yea r s .  

This  lease conta ined  a  p rov i s ion  which was t o  be  used i n  a l l  

l e a s e s  between t h e  C i t y  and v a r i o u s  lessees of  t h e  a i r p o r t  lounge 

u n t i l  t h e  p re sen t  l e a s e  w i t h  v i c t o r ' s ,  Inc .  The p rov i s ion  changed 

from t h e  o r i g i n a l  l e a s e  r e a d s :  

"8. P a r t y  of  t h e  F i r s t  P a r t  [C i ty ]  was o r i g i n a l l y  
t h e  owner o f  t h e  S t a t e  of  Montana r e t a i l  b e e r  and 
l i q u o r  l i c e n s e s  used i n  t h e  o p e r a t i o n  of s a i d  b a r  
and c o c k t a i l  lounge opera ted  by p a r t y  of t h e  Second 
P a r t  i n  t h e  above-described premises ,  and s a i d  
l i c e n s e s  have been ass igned  t o  and a r e  now i n  t h e  name 
df  p a r t y  o f  t h e  Second P a r t ;  i t  i s  covenanted and 
agreed t h a t  s a i d  permi t s  and l i c e n s e s  a r e  t o  b e  oper-  
a t e d  under t h e  name o f  p a r t y  o f  t h e  Second Pa r t  and 
t h a t  p a r t y  of  t h e  Second P a r t  w i l l  con t inue  t o  pay 
f o r  a l l  o f  s a i d  l i c e n s e s  and t h e  renewals of  a l l  of 
s a i d  l i c e n s e s ,  and s h a l l  pay a l l  f e e s ,  t axes  and 
dharges a s se s sed  under F e d e r a l ,  S t a t e ,  o r  Local  s t a t u t e s  
and ord inances ,  i n s o f a r  a s  t hey  a r e  a p p l i c a b l e ,  - and 
cha t  p a r t y  of t h e  Second P a r t  w i l l  a s s i g n  t o  p a r t y  o f  
t h e  F i r s t  P a r t  upon t h e  t e rmina t ion  of t h i s  l e a s e  a l l  
~f s a i d  b e e r  and l i q u o r  l i c e n s e s . "  ( Emphasis supp l i ed . )  

'The colliperlsation paid  by t h e  l e s s e e  was changed from a  percen tage  of 

r h e  g r v s s  t o  a  s e t  monthly r e n t a l  f i g u r e .  



I'he I_lcerrses w e i e  i r a n s L e ~ r e J  a ~urrlber o f  Limes and 

e v e n t u a L l y  t r a n s f e r r e d  by t h e  Horizon Club t o  V i c t o r ' s ,  Inc .  i n  

1362 under a  Horizon Club l e a s e  which was t o  e x p i r e  i n  1964. In  

dach c a s e  t h e  assignment accompanied a  s a l e  of t h e  lounge and 

i l x t u r e s  themselves t o g e t h e r  wi th  a  t r a n s f e r  o f  t h e  l i c e n s e s  from 

dlle owner t o  t h e  o t h e r  and mortgages p laced  upon t h e  l i c e n s e s  by 

velidee o r  bank and f i l e d  wi th  t h e  Montana Liquor Control. Board, 

!:d secu re  payment under t h e  t r a n s a c t i o n .  In  March 1966, v i c t o r ' s ,  

Lric. executed i t s  own l e a s e  agreement w i t h  t h e  Ci ty .  The s e c t i o n  

prcv id ing  f o r  c o n t r o l  of  t h e  l i c e n s e s  i s  somewhat d i f f e r e n t  than  t h e  

p d s t  l e a s e s  i n  t h a t  i t  on ly  provides  t h a t  l e s s e e  a s s i g n  h i s  i n t e r e s t  

n o t  t h e  l i c e n s e s  themselves i n  t h i s  language: 

I I Lessor  was o r i g i n a l l y  t h e  owner of t h e  S t a t e  of  
Montana r e t a i l  b e e r  and l i q u o r  l i c e n s e s  used i n  t h e  
ope ra t ion  of  s a i d  b a r  and c o c k t a i l  lounge opera ted  
by Lessee i n  t h e  above-described premises ,  and s a i d  
l i c e n s e s  have been ass igned  t o  and a r e  now i n  t h e  
liame of t h e  Lessee;  i t  i s  covenanted and agreed t h a t  
> a i d  permi t s  and l i c e n s e s  a r e  t o  be  opera ted  under 
che name o f  Lessee and t h a t  Lessee  w i l l  con t inue  t o  pay 
d l 1  of s a i d  l i c e n s e s  and renewals  o f  a l l  of  s a i d  l i c e n s e s ,  
dnd s h a l l  pay a l l  f e e s ,  t a x e s  and charges  a s se s sed  under 
) J ede ra l ,  S t a t e ,  o r  Local  s t a t u t e s  and ord inances ,  i n so -  
f a r  a s  t hey  a r e  a p p l i c a b l e .  Lessee s h a l l ,  upon termin-  
a t i o n  o f  t h i s  Lease ,  a s s i g n  t o  Lessor  a l l  of  h i s  i n t e r e s t  
in  and t o  s a i d  Beer and Liquor l i c e n s e ;  PROVIDED, how- 
e v e r ,  t h a t  i f  Lessee a s s i g n s  t h i s  Lease o r  sub- leases  
;:he premises a s  h e r e i n  provided i n  Paragraph 1 2 ,  Lessee 
nay s e l l  and a s s i g n ,  s o l e l y  w i t h  w r i t t e n  consen t  of 
L e s s o r i s  i n t e r e s t  i n  s a i d  Lease t o  t h e  Assignee o r  Sub- 
Lessee.  (Emphasis supp l i ed ) .  

I I Lessee argues  t h a t  t h e  word  ease" i n  t h e  l a s t  l i n e  of  t h e  above 

quoted paragraph i s  i n  e r r o r  and makes no sense  a s  used and should 

be " l icense" .  

The C i t y  o f  Great  F a l l s  has cons t ruc t ed  a  new a i r p o r t  

cerrninal b u i l d i n g  and has  c o n t r a c t e d  wi th  an ou t  of  s t a t e  f i r m  

des igna t ed  Dyneter ia ,  I n c . ,  t o  o p e r a t e  t h e  food and lounge 

f a c i l i t y  and has c o n t r a d t o  f u r n i s h  Dynete r ia ,  I nc .  t h e  l i c e n s e s  

i n  ques t ion  here .  The l e a s e  w i th  v i c t o r ' s ,  Inc .  exp i r ed  and t h e  

C i t y  brought an a c t i o n  a g a i n s t  V i c t o r ' s ,  Inc .  t o  s p e c i f i c a l l y  en- 

f o r c e  t h e  l e a s e  p rov i s ion  w i t h  r e s p e c t  t o  assignment of  t h e  r e t a i l  



Liquor dnd 3eer L~ceases and t h d c  VicLor s ,  inc. be ordered  co 

dss ign  t o  t h e  C i ty  o r  i t s  designee.  

The ma t t e r  was t r i e d  t o  t h e  d i s c r i c t  c o u r t  and e x t e n s i v e  

r l nd ings  of f a c t  were determined by t h e  c o u r t  t o g e t h e r  w i th  

e o r ~ c l u s i o n s  o f  law which i n  essence  found t h a t  t h e  C i t y  had never  

rece ived  any c o n s i d e r a t i o n  f o r  t h e  l i c e n s e s ;  t h a t  n e i t h e r  V i c t o r ' s ,  

i.nc. nor  i t s  predecessors  pa id  a  s e p a r a t e  c o n s i d e r a t i o n  f o r  t h e  

l i c e n s e s  on a c q u i s i t i o n ;  t h a t  t h e r e  was adequate  c o n s i d e r a t i o n  

< u n s p e c i f i e d ]  t o  support  t r a n s f e r  of t h e  l i c e n s e s  t o  t h e  C i t y  

upon t e rmina t ion  by V i c t o r ' s ,  I nc . ;  t h a t  t h e  C i t y  could l e g a l l y  

ioLd a  l i q u o r  and a  b e e r  l i c e n s e ;  and t h a t  defendant  V i c t o r ' s ,  Inc .  

t r a n s f e r  t h e  l i c e n s e s  t o  t h e  C i t y  w i t h i n  t h i r t y  days o r  t h e  c l e r k  

of c o u r t  would be  au tho r i zed  t o  complete t h e  t r a n s f e r  of  t h e  

Licenses t o  t h e  C i ty .  

V i c t o r ' s ,  I nc .  p r e s e n t s  many i s s u e s  f o r  review,  however, 

Ehe i o n t r o l l i n g  i s s u e  i s  whether t h e  C i t y  must pay c o n s i d e r a t i o n  

so V i c t o r ' s ,  Inc .  f o r  t h e  assignment o f  i t s  i n t e r e s t  i n  t h e  l i q u o r  

and bee r  l i c e n s e s  t o  t h e  C i t y  o r  i t s  des ignee .  

The s u i t  i s  a s p e c i f i c  performance a c t i o n  which means 

i-t jeeks  t o  compel t h e  performance of  a  c o n t r a c t  i n  t h e  p r e c i s e  

L e r m s  agreed upon. The foundat ion o f  a  s u i t  f o r  s p e c i f i c  performance 

uf a  c o n t r a c t  i s  t h a t  by compell ing t h e  p a r t i e s  t o  do t h e  very  

rh ings  whey have agreed t o  do more complete j u s t i c e  i s  a t t a i n e d  

ehan by g i v i n g  damages f o r  breach of  c o n t r a c t .  I t  i s  an e x t r a -  

d rd ina ry  remedy, which was n o t  recognized a t  common law. So, 

s p e c i f i c  performance i s  pu re ly  an e q u i t a b l e  remedy and i s  governed 

b y  e q u i t a b l e  p r i n c i p l e s .  8 1  C . J . S .  S p e c i f i c  Performance 5 1, p. 408. 

I n  8 1  C.J.S. S p e c i f i c  Performance 5 3 ,  p.  411, i t  i s  

t t k  ;t s p e c i f i c  performance w i l l  b e  ordered only 
on e q u i t a b l e  grounds i n  view of  a l l  t h e  c o n d i t i o n s  
surrounding t h e  p a r t i c u l a r  ca se .  ;k ;k 9~ 



I I A b i l l  in equiry for  s p r c i r i c  performar~ce i s  an 
appeal t o  t h e  conscience of t h e  c o u r t ,  and 
s e n e r a l l y ,  i n  such a  proceeding, the  inqui ry  must 
5e whether, i n  e q u i t y  and good conscience,  t h e  
cour t  should s p e c i f i c a l l y  enforce  t h e  c o n t r a c t .  I I 

4ection 17-808, R.C.M. 1947, s t a t e s  t h a t  s p e c i f i c  

perior~uiince cannot be enforced aga ins t  a  pa r ty  t o  a  c o n t r a c t  

I I i L  t h a t  pa r ty  has  n o t  received an adequate cons idera t ion  f o r  

c h e  con t rac t .  " Whether cons idera t ion  i s  adequate f o r  a  given 

dont rac t  depends on t h e  f a c t s  and circumstances of each case.  

Therefore,  we a r e  requi red  t o  c l o s e l y  examine t h e  f a c t s  and 

:ircumstances surrounding t h i s  case  t o  determine whether t h e  

zons idera t ion  i n  t h e  con t rac t  was adequate t o  equ i t ab ly  j u s t i f y  

1 t h e  assignment of V i c t o r ' s ,  Inc.  s  i n t e r e s t  i n  t h e  l i c e n s e s  

t o  t h e  City.  

Although t h i s  s u i t  i s  brought only t o  enforce a  pro- 

v i s i o n  i n  a l e a s e  between t h e  Ci ty  and V i c t o r ' s ,  I n c . ,  t h e  

determination a s  t o  whether t h e  cons idera t ion  f o r  assignment 

I ai ~ i c t o r ' s ,  Inc.  s  i n t e r e s t  was adequate cannot be made by 

~ o o k i n g  only t o  t h e  contents  of t h e  l ease .  In  nego t i a t ions  

f o r  t h e  l e a s e ,  t h e  Ci ty  and v i c t o r ' s ,  Inc.  were aware of t h e  f a c t  

t h a t  v i c t o r ' s ,  Inc.  had paid a  s u b s t a n t i a l  amount of money f o r  

i n r e r e s t  i n  t h e  ba r  f i x t u r e s ,  l i c e n s e s  and t h e  previous l ease .  

Both p a r t i e s  were a l s o  aware of t h e  f a c t  t h a t  although a l l  

previous l e a s e s  contained provis ions r e q u i r i n g  assignment of t h e  

a lcohol  l i c e n s e s  themselves upon terminat ion of t h e  l e a s e ,  t h i s  

provision had never been employed by t h e  City--although t h e  

opportuni ty f o r  i t s  use had a r i s e n  on four  occasions.  

These a d d i t i o n a l  f a c t s  a r e  p e r t i n e n t  here.  The d i s t r i c t  

c o u r t  he ld :  



Id- .r- 
#% ,& ;r .+t no t i m e  d id  the  C i t y  3f Great F a l l s  

ever rece ive  any independent o r  sepa ra te  con- 
s i d e r a t i o n  o r  payment f o r  t r a n s f e r  by i t  of t h e  
i iquor  and beer  l i c e n s e s  t o  Robinson o r  t o  any 
of  t h e  o t h e r  l e s s e e s ,  including defendant. I I 

.As he re to fo re  s e t  f o r t h ,  t h e  C i ty  i n  dea l ing  with Robinson 

 firs^ zlaimed ownership of t h e  l i censes .  Thereaf te r  t h e  Ci ty  f i l e d  

a Jocument wi th  t h e  Montana Liquor Control Board s e t t i n g  f o r t h  t h a t  

1 1  t h e  Ci ty  For a  good and valuable  cons idera t ion  * ;k * s e l l ,  ass ign  

arid t r a n s f e r  and s e t  over unto Don F. Robinson * * * a l l  r i g h t ,  

c i c l e  and i n t e r e s t  i n  and t o  ;k f;" t h e  l i c e n s e s  here  i n  quest ion.  

Therea f t e r ,  t h e  l e a s e  arrangement was a l t e r e d  t o  s e t  f o r t h  t h a t  

zhe City  was t h e  o r i g i n a l  owner, r a t h e r  than owner. 

Robinson and a l l  subsequent l e s s e e s  and sublessees  were 

allowed t o  s e l l  t h e i r  i n t e r e s t s  i n  t h e  ba r  f i x t u r e s ,  l i c e n s e s  and 

t h e  l e a s e  t o  the  succeeding l e s s e e  f o r  whatever p r i c e  t h e  cu r ren t  

business  market would bear .  The Ci ty  was involved i n  these  s a l e s  

orily t o  t h e  ex ten t  of consenting t o  t h e  assignments. The Ci ty  a t  

no time received t h e  l i c e n s e s  from the  vendor-assignor and then 

reassigned t h e  l i c e n s e s  t o  t h e  vendee-assignee. Four previous 

Leases expired and t h e  Ci ty  d id  no t  demand r e t u r n  of t h e  l i censes .  

Public-record ownership [ a t  t h e  Montana Liquor Control 

%oard l  showed t h e  l e s s e e s  t o  be t h e  s o l e  owners of t h e  l i c e n s e s .  

Section 4-410, R.C.M. 1947, r e q u i r e s  t h a t  t h e  names of a l l  persons 

iuceres ted  i n  t h e  l i c e n s e  must appear on t h e  app l i ca t ion  f o r  t h e  

l i cense .  Section 4-412(7), R.C.M. 1947, provides t h a t  a  l i c e n s e  

I f  may no t  be i ssued  t o  one who i s  no t  t h e  owner and opera tor  of t h e  

business.  " (Emphasis supp l i ed ) ,  

A l l  appl icable  f e d e r a l ,  s t a t e  and l o c a l  f ees  and taxes  

a tcrndant  with t h e  l i c e n s e s  were paid by t h e  l e s s e e s ,  inc luding  

~ i c t o r ' s ,  Inc.  

On t h r e e  occasions,  the  l i c e n s e s  were mortgaged by various 

lessees t o  a bank o r  o t h e r  corpora t ion  f o r  loans of money. The 

l i c e n s e s  were used a s  c o l l a t e r a l  and t h e  mortgages duly recorded 



with t h e  Montana Liquor Control Board a s  requi red  by law. The 

City consented t o  a l l  t h r e e  mortgages. Montana Bank of Great F a l l s  

i s  c u r r e n t l y  a mortgagee of t h e  l i c e n s e s  on a loan f o r  approximately 

$40,000. 

On two occasions - i n  1954 and 1955 - c o n t r a c t s  f o r  s a l e  

were used t o  convey t h e  assignment of the  l e a s e  and l i c e n s e s  from 

one l e s s e e  t o  another .  Language i n  t h e  c o n t r a c t s  provided t h a t  upon 

d e f a u l t ,  t h e  l i c e n s e s  would be s e t  over t o  t h e  vendor-lessee 

and they s h a l l  belong t o  t h e  vendors. No mention of the  C l t y ' s  

I I ownershipf' i s  made i n  these  c o n t r a c t s .  Copies of these  c o n t r a c t s  

were f i l e d  wi th  t h e  Montana Liquor Control Board and t h e  Ci ty .  

Extensive argument was presented concerning t h e  nego t i a t ion  

wi th  Palmer, t h e  a i r p o r t  manager, and V i c t o r ' s ,  Inc.  on t h e  very 

poin t  of compensation f o r  t h e  l i c e n s e s  upon terminat ion o r  s a l e .  

It seems t o  be admitted t h a t  t h i s  took p lace  and Palmer d id  have 

a u t h o r i t y  t o  n e g o t i a t e  a i r p o r t  c o n t r a c t s ,  bu t  former members of 

t h e  a i r p o r t  commission could not  confirm any agreements on t h i s  

i s sue .  Yet, co inc iden t ly  a t  t h i s  t ime, t h e  Ci ty  e l e c t e d  t o  change 

t h e  language a s  it  per ta ined  t o  reassignment i n  t h e  l e a s e  from a 

reassignment of t h e  l i c e n s e s  t o  a reassignment of l e s s e e ' s  

[Vic to r ' s ,  Inc . ]  i n t e r e s t  i n  t h e  l i c e n s e s .  Together wi th  a l l  of 

these  f a c t s  t h e r e  i s  a d isputed  p r o b a b i l i t y  t h a t  t h e  same l e a s e  

i n t e r e s t  assignment c l ause  gave V i c t o r ' s ,  Inc.  t h e  r i g h t  t o  s e l l  

i t s  i n t e r e s t  i n  t h e  l i c e n s e s  upon assignment, with consent of  t h e  

City.  

Indulging t h e  C i ty  wi th  t h e  presumption, which we th ink  

w e  must, t h a t  i t  complied wi th  t h e  laws of t h e  s t a t e  of  Montana 

and t h a t  a l l  of i t s  dea l ings  with i t s  l e s s e e s  were honest and 

open and none were intended t o  evade t h e  l i cens ing  laws of t h e  

s t a t e  of Montana and i t s  a f f i r m a t i v e  a c t s  o r  non-action over t h e  

term of t h e s e  t r ansac t ions  indica ted  i t s  i n t e n t i o n s ,  t h e  C i ty  

could have no i n t e r e s t  i n  t h e  l i c e n s e s  themselves. It d id  a t  a l l  



cirues by Lease dgreeine~li; d i o v l d e  inac  she I-lcenses n u s t  s t a y  

wi th  t h e  l o c a t i o n  by assignment when t h e  l e s s e e  te rmina ted  h i s  

bus ines s  r e l a t i o n s h i p  wi th  t h e  C i ty .  v i c t o r ' s ,  Inc .  a g r e e s  t h a t  

rhe l i c e n s e s  cannot be  moved from t h e  a i r p o r t .  

These l i c e n s e s  a r e  persona l  p rope r ty  and have a  recognized 

va lue  above and beyond t h e  f e e s  pa id  t o  t h e  va r ious  government 

dgencies .  These l i c e n s e s  acqui red  t h i s  t ype  of  va lue  because t h e  

Cl ry  never  r e q u i r e d  no r  c o n t r o l l e d  t h e  reass ignment  of  t h e  l i c e n s e s  

when a l e a s e  te rmina ted .  I f  t h e  C i t y  had enforced t h e  l e a s e  

~ r o v i s i o n s  i t  could have r ea s s igned  t h e  l i c e n s e s  on each t r a n s -  

d c t i o n  and t h e  new l e s s e e  would then  n o t  have been r e q u i r e d  t o  

Day t h e  sel ler  f o r  t h e  l i c e n s e s .  

The C i t y  d i d  n o t  do t h i s .  It acquiesced i n  t h e  t r a n s f e r s  

d l r e c t l y  from p a r t y  t o  p a r t y  f o r  ca sh  c o n s i d e r a t i o n  w i t h  t h e  r e s u l t  

cha t  t h e  l i c e n s e s  acqu i r ed  va lue  t o  t h e  p a r t i e s  and they  pa id  

~ o r ~ s i d e r a t i o n  f o r  them. v i c t o r ' s ,  I nc .  was t h e r e f o r e  e n t i t l e d  t o  

r e l y  upon t h e  a c t s  and conduct of  t h e  C i t y  t h a t ,  when t h e  t i m e  

L-arne f o r  an assignment from V i c t o r ' s ,  Inc  . , i t  could a s s i g n  t o  t h e  

new o p e r a t o r  of t h e  b u s i n e s s  and be  compensated f o r  t h e  va lue  of t h e  

Licenses. 

However, t h e  C i t y  decided t o  a s s i g n  t h e  l i c e n s e s  t o  t h e  

new l e s s e e ,  Dynete r ia ,  I n c . ,  wi thout  compensation from i t  and now 

demands t h a t  v i c t o r ' s ,  I nc .  make a  g r a t u i t o u s  assignment.  A s  

h e r e t o f o r e  s t a t e d ,  t h e  C i t y  has t h e  r i g h t  t o  i n s i s t  on V i c t o r ' s ,  

t Lnc. s assignment o f  i t s  i n t e r e s t  i n  t h e  l i c e n s e s  b u t  i f  t h e  C i t y  

would l i k e  t o  bestow t h i s  g r a t u i t y  upon Dynete r ia ,  I n c . ,  t h e  C i t y  

must compensate V i c t o r ' s ,  Inc .  i n  an amount equa l  t o  t h e  t r u e  

market v a l u e  of t h e  pe r sona l  p roper ty .  

The C i t y  c la ims  and t h e  t r i a l  c o u r t  he ld  t h a t  adequate  

c o n s i d e r a t i o n  supported t h e  t r a n s f e r  demanded by t h e  C i t y ,  a l though  

t h e  c o u r t  d i d  n o t  s p e c i f y  t h e  n a t u r e  o f  t h e  cons ide ra t ion .  



Generally speaking, cons idera t ion  i s  the  p r i c e  bargained 

f o r  and paid f o r  a  promise. 17 C.J.S. Contracts  $70, p. 747. 

Consideration s u f f i c i e n t  t o  warrant s p e c i f i c  performance f o r  t h e  

assignment of  valuable  personal  property such a s  l i q u o r  l i c e n s e s  

j u s t  be obvious and unambiguous. I n  reviewing t h e  cons idera t ion  

f o r  t h e  two c o n t r a c t s ,  t h e  cons idera t ion  which supports  t h e  l e a s e  

between t h e  Ci ty  and v i c t o r ' s ,  Inc. was s i m i l a r  t o  t h e  cons idera t ion  

which had supported e a r l i e r  l e a s e s  between t h e  City and p r i o r  

l e s sees .  The l e s s e e  was t o  pay t h e  C i ty  monthly r e n t  ($600 per  

month i n  t h e  c u r r e n t  l ease )  and opera te  t h e  lounge under es tab-  

l i s h e d  minimum s p e c i f i c a t i o n s .  The Ci ty  i n  r e t u r n  l e a s e s  t h e  space 

t o  t h e  var ious p a r t i e s .  

The cons idera t ion  which supported the  s a l e s  and ass ign-  

ments of i n t e r e s t  between successive l e s s e e s  was an exchange of 

money, e i t h e r  d i r e c t l y  o r  under a  c o n t r a c t  f o r  s a l e ,  i n  r e t u r n  

f o r  t h e  package of (a) ba r  f i x t u r e s ,  (b) l i c e n s e s ,  and (c)  l ease -  

hold.  The i n t e r e s t  i n  those t h r e e  i tems was so ld  a s  a  u n i t ,  bu t  

it i s  c l e a r  t h a t  t h e  most important i tem of  t h e  t h r e e  was t h e  

l i c e n s e s .  A l i q u o r  l i c e n s e  i s  a  va luable  p iece  of personal  property.  

Witness t h e  $40,000 mortgage obtained by v i c t o r ' s ,  Inc.  from a  

bank wi th  t h e  beer  and l i q u o r  l i c e n s e s  used a s  c o l l a t e r a l .  

S t a l l i n g e r  v. Gcs S ,  121 Mont. 437, 438, 193 P.2d 810. I f  a l l  t h a t  

was so ld  between vendor and vendee l e s s e e s  was t h e  f i x t u r e s  i n  a  

leased  b a r ,  i t  i s  c e r t a i n  t h a t  the  s a l e  p r i c e  would be s u b s t a n t i a l l y  

l e s s  than i f  beer  and l i q u o r  l i c e n s e s  a l s o  were included i n  t h e  s a l e .  

The Ci ty  claims t h a t  t h e  "City 's  wi l l ingness  t o  al low 

t h e  t r a n s f e r  of  t h e  l i c e n s e s  and l e a s e  t o  [ v i c t o r ' s ,  Inc.  ]  and t o  

permit [ V i c t o r ' s ,  Inc . ]  t o  cont inue i n  possession of the  premises 

a f t e r  exp i ra t ion  of t h e  i n i t i a l  l e a s e  i s  a l l  t h e  cons idera t ion  

which i s  necessary t o  support  t h e  agreement t o  reass ign ."  With t h i s ,  

we cannot agree.  



The C i t y ' s  wi l l ingness  t o  al low t h e  t r a n s f e r  of t h e  

l e a s e  i n t e r e s t  and t o  permit V i c t o r ' s ,  Inc.  t o  cont inue i n  

possession of t h e  premises i s  cons idera t ion  s u f f i c i e n t  only 

t o  o b l i g a t e  v i c t o r ' s ,  Inc.  t o  pay t h e  r e n t  and abide by t h e  

o t h e r  genera l  terms of t h e  l e a s e ,  excluding t h e  reassignment 

provis ion.  It s t r e t c h e s  t h e  imagination of f a i r n e s s  t o  say  t h a t  

t h e  C i t y ' s  w i l l ingness  t o  al low t h e  t r a n s f e r  of the  l i c e n s e s  

t o  V i c t o r ' s ,  Inc.  ( i . e . ,  t o  a l low v i c t o r ' s ,  Inc.  t o  pay f a i r  

market value f o r  t h e  l i c e n s e s  t o  a  t h i r d  pa r ty )  i s  cons idera t ion  

f u l l y  s u f f i c i e n t  o r  adequate t o  f o r c e  v i c t o r ' s ,  Inc.  t o  a s s ign  

t h e  l i c e n s e s  t o  t h e  City.  

I n  examining t h e  above two c o n t r a c t s  and e s p e c i a l l y  

t h e  r a t h e r  s tandard l e a s e  arrangement, toge the r  with t h e  considera-  

t i o n  which supported them, we do n o t  f i n d  c o n s i d e r a t i o n ' t o  

support  t h e  assignment of  t h e  l i c e n s e s  t o  t h e  Ci ty  o r  Dyneteria,  Inc.  

The judgment of t h e  d i s t r i c t  c o u r t  i s  reversed and t h e  

cause remanded t o  t h e  d i s t r i c t  cour t  wi th  i n s t r u c t i o n s  t o  determine 

f a i r  market value of t h e  l i c e n s e s  t o  be paid V i c t o r ' s ,  Inc . ,  and 

t h e  completion of t h e  t r a n s a c t i o n  i n  accordance with t h i s  opinion. 


