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M r .  J u s t i c e  John Conway Harrison de l ive red  t h e  Opinion of  t h e  
Court. 

Defendant appeals  from h i s  convic t ion  of attempted 

second degree murder and t h e  25 year  sentence imposed i n  t h e  

d i s t r i c t  c o u r t ,  Missoula County. 

On October 20, 1972, a teen-age g i r l  was r i d i n g  h e r  

 bicycle on t h e  highway near  Clearwater Junct ion.  She was sho t  

by a shotgun f i r e d  from a passing vehic le .  Defendant J e r r y  Allen 

Herron was a r r e s t e d  t h e  same day and was u l t i m a t e l y  t r i e d  f o r  

four  a l t e r n a t i v e  crimes: 1 )  Attempted second degree murder. 

2) F i r s t  degree a s s a u l t  wi th  i n t e n t  t o  k i l l .  3) F i r s t  degree 

a s s a u l t  with at tempt  t o  commit a felony.  4) Second degree a s s a u l t .  

The f i r s t  t r i a l  on these  charges was held i n  June 1973. 

The ju ry  was given t h e s e  two i n s t r u c t i o n s ,  among o t h e r s :  

11 I n s t r u c t i o n  No. 20, The crimes charged a g a i n s t  t h e  
Defendant a r e  a l l  fe lony of fenses .  Therefore,  a l l  
twelve of your number must agree  i n  order  t o  r e t u r n  
a v e r d i c t  of g u i l t y  o r  n o t  g u i l t y ,  and a l l  twelve 
of your number must agree  i n  o rde r  t o  decide any ques- 
t i o n  necessary t o  be decided i n  a r r i v i n g  a t  a v e r d i c t  
on a crime. 

11 It i s  necessary  t h a t  you cons ider  t h e  crime of 
attempted murder f i r s t ,  and f i n d  t h e  defendant e i t h e r  
g u i l t y  o r  n o t  g u i l t y  of t h a t  charge.  

"1n t h e  event you f i n d  t h e  defendant g u i l t y  of 
attempted murder you need go no f u r t h e r  a s  you w i l l  
have reached a v e r d i c t  i n  t h i s  case .  

"In t h e  event you f i n d  t h e  defendant no t  g u i l t y  
of attempted murder, then you must cons ider  t h e  crime 
of  Assaul t  i n  t h e  F i r s t  Degree wi th  i n t e n t  t o  k i l l  
a s  embodied i n  a l t e r n a t i v e  Count I1 of t h e  Information. 
You must f i n d  t h e  defendant e i t h e r  g u i l t y  o r  n o t  g u i l t y  
of Assaul t  i n  t h e  F i r s t  Degree wi th  i n t e n t  t o  k i l l .  
I n  t h e  event you f i n d  t h e  defendant g u i l t y  of t h a t  
charge,  you have reached a v e r d i c t  and need go no f u r t h e r .  

"In t h e  event you f i n d  t h e  defendant no t  g u i l t y  
of Assaul t  i n  t h e  F i r s t  Degree wi th  i n t e n t  t o  k i l l ,  
you must cons ider  t h e  a l t e r n a t i v e  Count Number I11 of 
t h e  Information which i s  Assaul t  i n  t h e  F i r s t  Degree 
wi th  i n t e n t  t o  commit a felony.  I n  t h e  event you f i n d  
t h e  defendant g u i l t y  of  t h a t  charge,  you have reached 
a v e r d i c t  and need go no f u r t h e r .  



"1n t h e  event you f i n d  t h e  defendant no t  g u i l t y  
of Assaul t  i n  t h e  F i r s t  Degree under both Counts I1 
and 111, you must then cons ider  t h e  l e s s e r  included 
of fense  of Assaul t  i n  the  Second Degree. You must 
f i n d  t h e  Defendant g u i l t y  o r  n o t  g u i l t y  of  t h i s  charge,  
and when you do so ,  ou have reached a v e r d i c t  and need 
no t  proceed f u r t h e r .  x 
I t  I n s t r u c t i o n  No. 24 When you r e t i r e  t o  t h e  ju ry  room, 
you s h a l l  s e l e c t  one of your number t o  a c t  a s  foreman, 
who w i l l  p res ide  over your d e l i b e r a t i o n s .  I n  o rde r  t o  
reach  a v e r d i c t ,  a l l  twelve j u r o r s  must agree  t o  t h e  
dec is ion .  As soon a s  you have agreed upon a v e r d i c t ,  
you s h a l l  have i t  dated and signed by your foreman and then 
s h a l l  r e t u r n  wi th  i t  t o  t h i s  room." 

The ju ry  was provided with e i g h t  forms of v e r d i c t .  The 

ju ry  d e l i b e r a t e d  one e n t i r e  n i g h t ,  re turned  t o  cour t  a t  5 :40  a.m. 

and announced i t s  f a i l u r e  t o  reach a v e r d i c t ,  and was discharged. 

Three days l a t e r  a member of t h e  ju ry  telephoned defendant ' s  

a t t o r n e y  f o r  t h e  s t a t e d  purpose of informing him what had a c t u a l l y  

occurred during t h e  n i g h t  of ju ry  d e l i b e r a t i o n s .  

According t o  t h e  a f f i d a v i t  of t h i s  j u r o r ,  which was 

f i l e d  by defendant 's  a t t o r n e y ,  t h e  ju ry  had a c t u a l l y  voted unani- 

mously t o  a c q u i t  defendant of attempted second degree murder, f i r s t  

degree a s s a u l t  wi th  i n t e n t  t o  k i l l ,  and f i r s t  degree a s s a u l t  with 

i n t e n t  t o  commit a felony.  The ju ry  was deadlocked only on 

defendant 's  g u i l t  o r  innocence of  second degree a s s a u l t .  

~ e f e n d a n t ' s  counsel contacted t h e  ju ry  foreman by phone 

who s u b s t a n t i a l l y  corroborated these  events  and f u r t h e r  explained 

t h e  reason why no v e r d i c t  forms had been signed t o  r e f l e c t  t h e  

v e r d i c t .  According t o  t h e  foreman's a f f i d a v i t ,  t he  ju ry  was con- 

fused by two i n s t r u c t i o n s ,  No. 20 and No. 24, he re to fo re  quoted. 

The j u r o r s  asked t h e  b d i f f  t o  convey a ques t ion  t o  the  p res id ing  

judge a s  t o  whether they should s ign  t h e  f i r s t  v e r d i c t  form before  

proceeding t o  t h e  next  charge. No record e x i s t s  concerning what 

t h e  b a i l i f f  asked t h e  judge o r  what t h e  judge r e p l i e d  t o  t h e  

b a i l i f f ,  a s  no cour t  r e p o r t e r  was i n  a t tendance  and no at tempt  was 

made t o  n o t i f y  e i t h e r  counsel  of t h e  j u r o r s '  confusion. The a f f i d a v i t  



i nd ica ted  t h e  b a i l i f f  t o l d  t h e  ju ry  foreman t h a t  t h e  ju ry  was 

t o  a r r i v e  a t  only one v e r d i c t  i n  t h e  case  and t h e r e f o r e  should 

s ign  only one form. 

These events  were corroborated by t h e  a f f i d a v i t s  of t h e  

o t h e r  ju ro r s .  Thei r  vers ion  of events  was never quest ioned by 

t h e  s t a t e  i n  i t s  b r i e f  o r  o r a l  argument on appeal.  

The second t r i a l  of defendant was held i n  December 1973. 

Defendant was t r i e d  on t h e  same charges,  wi th  one except ion;  t h e  

charge of f i r s t  degree a s s a u l t  wi th  i n t e n t  t o  k i l l  was dismissed. 

The ju ry  was unable t o  reach a v e r d i c t  on t h e  remaining t h r e e  

charges a t  t h e  second t r i a l .  

A t h i r d  t r i a l  was held i n  June 1974, on t h e  same charges 

a s  i n  t h e  second t r i a l .  Defendant was convicted of attempted second 

degree murder and sentenced t o  25 yea r s  imprisonment i n  t h e  s t a t e  

p r i son ,  where he i s  p resen t ly  incarcera ted .  

A t  t h e  second and t h i r d  t r i a l s  defendant maintained 

t h e  d i s t r i c t  cour t  had no j u r i s d i c t i o n  t o  t r y  him again on charges 

of attempted second degree murder o r  f i r s t  degree a s s a u l t  wi th  

i n t e n t  t o  commit a fe lony,  because he had been a c q u i t t e d  of both 

charges a t  t h e  f i r s t  t r i a l .  His c la im i s  based on the  double 

jeopardy provis ion of t h e  Federal  and S t a t e  Cons t i tu t ions .  They 

provide : 

Amendment 5 ,  United S t a t e s  Cons t i tu t ion :  

'I* * * nor s h a l l  any person be sub jec t  f o r  t h e  
same of fense  t o  be twice put i n  jeopardy of l i f e  
o r  l i m b  * $< Y<. I' 

A r t i c l e  11, Sect ion 25, 1972 Montana Cons t i tu t ion :  

"* * * No person s h a l l  be again put i n  jeopardy 
f o r  t h e  same of fense  previously t r i e d  i n  any 
j u r i s d i c t i o n ,  1 1  

The double jeopardy provis ion of t h e  United S t a t e s  Consti- 

t u t i o n  p r o h i b i t s  being twice placed on t r i a l ,  a s  w e l l  a s  twice 

punished f o r  the  same of fense .  It does no t  p r o h i b i t  r e t r i a l  f o r  

t h e  same of fense  i f  t h e  f i r s t  t r i a l  r e s u l t s  i.n a hung jury.  We 

f i n d  no reason t o  cons t rue  t h e  double jeopardy provis ion of M o n t a ~ a ' s  



Cons t i tu t ion  otherwise.  

The u l t ima te  ques t ion  on appeal  i s  whether t h e  record  

i n  t h i s  case  d i s c l o s e s  an a c q u i t t a l  o r  a hung jury  a t  t h e  f i r s t  

t r i a l  on t h e  charge of attempted murder. This  i s s u e  must s tand  

o r  f a l l  on t h e  answer t o  t h e s e  quest ions:  

1. The , e f f e c t  of t h e  o r a l  communication between t h e  

j u r y  and t h e  cour t  i n  t h e  absence of counsel?  

2. Whether j u r o r  a f f i d a v i t s  can be used t o  supply proof 

of a c t u a l  events  t h a t  occurred during j u r y  d e l i b e r a t i o n ?  

I n  view of t h e  f a c t  t h i s  defendant was t r i e d  t h r e e  times 

before  convict ion and defense counsel r a i s e d  t h e  i s s u e s  we are 

about t o  d i scuss  a t  t h e  second and t h i r d  t r i a l s ,  t h i s  Court i s  a t  

a l o s s  t o  understand why, upon discovering t h e  f a c t s  a f t e r  t h e  

f i r s t  t r i a l ,  he d i d  n o t  apply t o  t h i s  Court f o r  a w r i t  of supervisory 

con t ro l .  H i s  f a i l u r e  t o  do so  caused t h e  expense of two needless  

t r i a l s ,  along with unnecessary trauma t o  h i s  c l i e n t .  

The o r a l  communication between t h e  ju ry  and t h e  c o u r t  

v i a  t h e  b a i l i f f  c l e a r l y  v i o l a t e s  s e c t i o n  95-1913(d), R.C.M. 1947: 

"(d) Af ter  Retirement,  May Return i n t o  Court f o r  
Information. Af te r  t h e  j u r y  has r e t i r e d  f o r  d e l i b e r -  
a t i o n  i f  t h e r e  be any disagreement among them a s  t o  
t h e  testimony, o r  i f  they d e s i r e  t o  be informed on any 
po in t  of law a r i s i n g  i n  t h e  cause,  they must r e q u i r e  
t h e  o f f i c c t o  conduct them i n t o  cour t .  Upon being 
brought i n t o  c o u r t ,  t h e  information requested may be 

given i n  t h e  d i s c r e t i o n  of t h e  c o u r t ;  i f  such information 
i s  given it  must be given i n  t h e  presence of t h e  county 
a t t o r n e y  and t h e  defendant and h i s  counsel." 

It a l s o  v i o l a t e s  t h e  p rosc r ip t ion  a g a i n s t  o r a l  ju ry  i n s t r u c t i o n .  

S t a t e  v. Beesskove, 34 Mont. 41, 85 P. 376; S t a t e  v. Wakely, 43 

Mont. 427,437, 117 P. 95; S t a t e  v. Asher, 63 Mont. 302,306, 206 

P. 1091; S t a t e  v. Gies, 77 Mont. 62,64, 249 P. 573. 

A s  a genera l  r u l e  a d d i t i o n a l  i n s t r u c t i o n s  t o  t h e  ju ry  

must comply with t h e  law and f a i l u r e  t o  fol low t h e  law c o n s t i t u t e s  

r e v e r s i b l e  e r r o r .  The v i c e  of  t h e  s i t u a t i o n  here  i s  t h a t  defendant ' s  

a t t o r n e y  was not  n o t i f i e d  nor  present  and had no way t o  p r o t e c t  h i s  



c l i e n t  from t h e  j u r y ' s  confusion. This  i s  p a t e n t l y  p r e j u d i c i a l .  

Had t h e  j u r y  convicted defendant of t h e  charge of attempted murder 

a t  t h e  f i r s t  t r i a l ,  t h e  v e r d i c t  would have had t o  be s e t  a s i d e  

because of r e v e r s i b l e  e r r o r ,  chargeable t o  t h e  s t a t e .  

Can ju ro r  a f f i d a v i t s  be used t o  prove what occurred 

during ju ry  d e l i b e r a t i o n s ?  The d i s t r i c t  c o u r t ,  p r i o r  t o  t h e  

second t r i a l ,  held t h a t  they  could n o t  on t h e  ground t h a t  j u r o r  

a f f i d a v i t s  cannot be used t o  impeach ju ry  v e r d i c t s  i n  Montana. 

This holding i s  e r r o r .  

I n  t h e  i n s t a n t  case  t h e  j u r o r  a f f i d a v i t s  were n o t  used 

t o  impeach t h e  jury v e r d i c t ,  because t h e  ju ry  d id  no t  r e t u r n  a  

v e r d i c t  of any kind. The a f f i d a v i t  was used t o  show t h a t  because 

of ou t s ide  inf luences  on t h e  ju ry  during i t s  d e l i b e r a t i o n s ,  a  v e r d i c t  

of a c q u i t t a l  on t h r e e  of  t h e  charges was a c t u a l l y  rendered by t h e  

ju ry  bu t  was no t  re turned  t o  t h e  cour t  due t o  t h e  confusion over 

ju ry  i n s t r u c t i o n s .  The s t a t e  does n o t  deny t h i s .  J u s t i c e  compels 

t h e  use  of j u r o r  a f f i d a v i t s  t o  prove what a c t u a l l y  occurred. 

For t h e  foregoing reasons,  t h e  judgment of  convic t ion  of 

attempted second degree murder i s  vacated.  The cause i s  remanded 

t o  t h e  d i s t r i c t  c o u r t  f o r  r e t r i a l  on the  remaining charge of  second 

degree a s s a u l t .  



M r .  Chief J u s t i c e  James T. Harrison and M r .  J u s t i c e  Wesley Cas t l e s  

d i s s e n t i n g  : 
t 

We d i s s e n t .  The o rde r  dec la r ing  a m i s t r i a l  a s  a r e s u l t  

of a deadlocked ju ry  was made on June 29, 1973. It was n o t  u n t i l  

December 2 ,  1973, t h a t  t h e  e f f o r t  t o ,  i n  e f f e c t ,  impeach a ju ry  

v e r d i c t  was made. 

I n  t h e  t r a n s c r i p t  of proceedings taken before  Judge 

Ke l l e r  on December 3,  1973, Judge Ke l l e r  inqui red  s p e c i f i c a l l y  

a s  t o  Judge ~ u s s a u l t ' s  r e c o l l e c t i o n s ;  counsel  had n o t  even inqui red .  

Nor was t h e  b a i l i f f  questioned. Judge Ke l l e r  c a r e f u l l y  inqui red  

and f i n a l l y  ru led .  Judge Ke l l e r  s t a t e d  i n  p a r t :  

"MR. SHEA: For t h e  record ,  Your Honor could t h e  
Court s t a t e  t h e  grounds f o r  denying t h e  motion? 

"THE COURT: Yes. This i s  an e f f o r t  t o  i n  
essence impeach a v e r d i c t  of a j u r y  o r  v i r t u a l l y  t o  
b r i n g  out  what a t r u e  v e r d i c t  was, one i n  open Court 
be fo re  t h e  ju ry  announced t h a t  they cannot agree  
upon a v e r d i c t  and t h e  ju ry  was discharged a t  t h a t  
time f o r  t h e  reason t h a t  they could n o t  agree  upon a 
verdict and nothing f u r t h e r  was done a t  t h a t  time. * ;k * The motion i s  denied f o r  t h e  reason t h a t  t h i s  
j u r y  has been discharged and t h i s  e f f o r t  t o  f i n d  out  
what t h a t  ju ry  d id  comes i n  t h e  f i r s t  i n s t ance  some 
days a f t e r - - - t h e  f i r s t  Motion f o r  Acqu i t t a l  was f i l e d  
some days a f t e r  t h e  ju ry  had been discharged and wi th  
r e spec t  t o  t h e  p a r t  t h a t  t h e  in fe rence  t h a t  t h e  Court 
had mis ins t ruc ted  t h e  ju ry ,  t h a t  comes months a f t e r  
t h e  ju ry  had been discharged and i n  both cases  w e l l  
a f t e r  t h e  p o s s i b i l i t y  f o r  t h e  ju ry  t o  be contac ted  
by o t h e r  persons could have occurred. * * 

"The f i r s t  motion i s  t o  i n s t r u c t  t h e  Defendant 
and h i s  counsel  and a s  f a r  a s  t h e  Court i s  concerned, 
i t  means a l l  p a r t i e s  t o  t h e  Defendant and h i s  counsel ,  
n o t  t o  i n d i c a t e  i n  any way t h a t  t h e  ju ry  previous ly  
impaneled i n  t h i s  case  was a t  one po in t  i n  t h e  de l ibe ra -  
t i o n s  11 t o  1 f o r  complete a c q u i t t a l .  +: * * I n  a s  f a r  
a s  v o i r  d i r i n g  t h i s  jury  panel i s  concerned, they cannot 
go i n t o  what t h e  a l l eged  vote  was of t h a t  jury.  9: * *" 
Then l a t e r  t h e  following exchange appears:  

"MR. SHEA: For t h e  record ,  Your Honor, I would reques t  
s o  t h a t  a l l  t h e  f a c t s  may be brought out before  t h e  
Court and I have no objec t ion .  I n  f a c t ,  I make t h e  
reques t  t h a t  t h e  Court i n q u i r e  of both b a i l i f f s - - t h e y  
a r e  both here  today a s  I understand i t  --- as t o  what 
t h e  communications were made from t h e  jury  t o  them t o  
t h e  judge and back t o  them and back t o  t h e  j u r y  again.  
And a l s o  I would be w i l l i n g  t o  go i n  t o  a sk  t h e  Court 
t h a t  presided a t  t h a t  time a s  t o  any r e c o l l e c t i o n s  he 
may have of  t h e  circumstances.  



"THE COURT: Do you want me t o  inqu i re?  

"MR. SHEA: Yes s i r ,  so  a  record can be made. 

"THE COURT: Now a r e  you done with your motion and 
ready t o  go? 

"I am s a t i s f i e d  t h a t  what you a r e  doing i n  t h i s  
case ,  t h e  main reason,  a s  f a r  a s  I am concerned, i s  
t h a t  your Motion f o r  Acqu i t t a l  i s  denied, t h a t  t h e  
s a l i e n t  po in t ,  i f  i t  i s  s a l i e n t ,  t h a t  comes up, comes 
up i n  December and t h i s  case  was t r i e d  i n  June. Is 
t h a t  c o r r e c t ?  

"MR. DESCHAMPS: Yes, t h a t  i s  c o r r e c t .  

"MR.SHEA: The l a s t  of June, yes s i r ,  Your Honor. 

"THE COURT: And f rank ly  I am s a t i s f i e d  t h a t  t h a t  i s  
something t h a t  you should have asce r t a ined  r i g h t  a f t e r  
t h i s  case  was over and i f  t h e r e  was any v a l i d i t y  t o  
your motion t h a t  i t  would have been a s  a  r e s u l t  of 
d i l i g e n t  work on your pa r t .  The only reason t h a t  I 
say t h a t  i s  because I want you t o  be aware of what 
my f e e l i n g s  a r e ,  M r .  Herron. I want you t o  be s a t i s -  
f i e d  now when I ask  you, a r e  you s a t i s f i e d  wi th  t h e  
se rv ices  rendered by your counsel ,  your counsel  t h a t  
i s  going t o  r ep resen t  you i n  t h i s  case.  I I 

The major i ty  opinion s t a t e s  t h a t  t h e  a f f i d a v i t s  were n o t  

used t o  impeach a  ju ry  v e r d i c t .  But c l e a r l y  t h e  Court i s  al lowing,  

by a f f i d a v i t  of one j u r o r  of r e c o l l e c t i o n s  f i v e  months l a t e r ,  

t h e  impeachment of t h e  j u r y ' s  deadlock o r  f a i l u r e  t o  reach a  

v e r d i c t .  To do t h a t  t h e  major i ty  i s  d is regarding  t h e  hear ing  

t r a n s c r i p t  where Judge Ke l l e r  noted t h a t  t h e r e  was no record of 

any communication between t h e  Judge, t h e  b a i l i f f ,  and t h e  jury.  

Now, f i v e  months l a t e r ,  t h i s  i s  attempted t o  be shown by r e c o l l e c -  

t i o n s  of t h e  jury  foreman. 

We would a f f i r m  t h e  judgment i n  a l l  p a r t i c u l a r s .  
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