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M r .  J u s t i c e  Frank I. Haswell d e l i v e r e d  t h e  Opinion of  t h e  Court .  

The o r i g i n a l  op in ion  i n  t h i s  cause  w a s  rendered on 

December 30, 1975 and appeared i n  32 St.Rep. 1297. We g ran ted  

r ehea r ing  on January 15 ,  1976, and r e h e a r i n g  was he ld  on Feb- 

r u a r y  5,  1976. The o r i g i n a l  op in ion  i s  now withdrawn and t h i s  

op in ion  s u b s t i t u t e d .  

This  c a s e  involved an a p p l i c a t i o n  by r e l a t o r s  f o r  a w r i t  

of supe rv i so ry  c o n t r o l  t o  compel d i s m i s s a l  of a  c i v i l  a c t i o n  

a g a i n s t  them u n l e s s  Chase Manhattan Bank of New York C i t y  w a s  

jo ined as a  p a r t y  p l a i n t i f f ,  

The F i r s t  Nat iona l  Bank and T r u s t  Company, B i l l i n g s ,  

Montana, sued r e l a t o r s  David G.  Drum and Dorothy G.  Drum, h i s  

w i f e ,  t o  c o l l e c t  a ba lance  i n  excess  of  $1,000,000 a l l e g e d l y  

owed on t e n  promissory no te s .  R e l a t o r s  moved t o  d i s m i s s  t h e  

a c t i o n  on t h e  ground it w a s  n o t  p rosecu ted  i n  t h e  name of t h e  

r e a l  p a r t y  i n  i n t e r e s t  and f o r  f a i l u r e  t o  j o i n  an ind i spensab le  

p a r t y  p l a i n t i f f .  The founda t ion  of t h i s  motion was r e l a t o r s '  

c l a im  t h a t  F i r s t  N a t i o n a l ' s  e n t i r e  i n t e r e s t  i n  s i x  of t h e  c l a ims  

sued upon had been t r a n s f e r r e d  t o  Chase Manhattan Bank p r i o r  t o  

t h e  commencement of t h e  a c t i o n ,  and p a r t  of  F i r s t  N a t i o n a l ' s  

i n t e r e s t  i n  t h e  f o u r  remaining claims had been so  t r a n s f e r r e d .  

The d i s t r i c t  c o u r t ,  Yellowstone County, Hon. Robert  H.  

Wilson, d i s t r i c t  judge, denied r e l a t o r s '  motion t o  d i s m i s s  by 

o r d e r  da t ed  September 23, 1975. 

The s a l i e n t  f a c t s  forming t h e  b a s i s  of  t h i s  l i t i g a t i o n  

can be gleaned from t h e  p l ead ings ,  a t t a c h e d  e x h i b i t s ,  t h e  depos i -  

t i o n  of Lee W. Johnson, and t h e  a f f i d a v i t s  of  r e l a t o r  David G. 

Drum, and r e l a t o r s '  a t t o r n e y .  These r e v e a l  e x t e n s i v e  t r a n s a c -  

t i o n s  r e l a t i n g  g e n e r a l l y  t o  f i nanc ing  c a t t l e  o p e r a t i o n s  and in -  

vo lv ing  r e l a t o r s ,  t h r e e  c o r p o r a t i o n s  c o n t r o l l e d  by r e l a t o r  David 

G.  Drum, F i r s t  Nat iona l ,  and Chase. 



I n  May 1972, Chase n o t i f i e d  r e l a t o r  David G .  Drum 

by l e t t e r  t h a t  it would extend t o  him p e r s o n a l l y  " through t h e  

v e h i c l e  of  a  l oan  p a r t i c i p a t i o n  w i t h  The F i r s t  Nat iona l  Bank 

of B i l l i n g s  a  $2,000,000 s h a r e  i n  a  l i n e  of  c r e d i t  t o t a l i n g  

$2,225,000. Among o t h e r  c o n d i t i o n s ,  r e l a t o r  Dorothy G .  Drum 

w a s  r equ i r ed  t o  execute  a  l o a n  gua ran tee ,  which she  d i d .  Per-  

sonnel  from Chase went t o  B i l l i n g s  and f i n a l i z e d  a w r i t t e n  loan  

agreement between r e l a t o r  David G .  Drum and F i r s t  Nat iona l .  

A t  t h e  t i m e  t h e  l oan  agreement w a s  executed,  t h e  maximum lend- 

i ng  c a p a c i t y  of F i r s t  Nat iona l  t o  a s i n g l e  borrower w a s  approx- 

ima te ly  $750,000. 

Pursuant  t o  t h e  l oan  agreement,  r e l a t o r  David G .  Drum 

borrowed money under t h e  l i n e  of c r e d i t  extended. A s  he borrowed 

v a r i o u s  sums from time t o  t i m e ,  he would execu te  promissory n o t e s  

payable  t o  F i r s t  Nat iona l  i n  t h e  amount advanced. F i r s t  Na t iona l ,  

i n  t u r n ,  would execute  a p a r t i c i p a t i o n  agreement o r  c e r t i f i c a t e  

wherein it s o l d  t o  Chase a p a r t i c i p a t i n g  i n t e r e s t  i n  each  loan  

s o  made, adher ing  as c l o s e l y  as p o s s i b l e  t o  t h e  agreed 90% s h a r e  

of Chase i n  a l l  ou t s t and ing  loans .  The p a r t i c i p a t i o n  agreement 

provided,  among o t h e r  t h i n g s ,  t h a t  Chase could d i r e c t  F i r s t  

Nat iona l  t o  en fo rce  t h e  o b l i g a t i o n s  of  Drum under t h e  no te s .  

The loan  p a r t i c i p a t i o n  dev ice  was a l l e g e d l y  u t i l i z e d  by 

Chase i n  p re fe rence  t o  a  d i r e c t  l oan  t o  Drum because of more 

f a v o r a b l e  i n t e r e s t  charges  a v a i l a b l e  under t h e  laws of  Montana 

( 1 0 % )  than  was permi t ted  under t h e  laws of New York (8-1/2%).  

On May 2 ,  1975, a t  t h e  r e q u e s t  of Chase, F i r s t  Nat iona l  

f i l e d  an a c t i o n  a g a i n s t  r e l a t o r s  t o  c o l l e c t  t h e  balance of  

p r i n c i p a l  owing, i n t e r e s t ,  a t t o r n e y  f e e s ,  and c o s t s  on t e n  prom- 

i s s o r y  n o t e s  r e p r e s e n t i n g  l o a n s  under t h e  foregoing  arrangement.  

The t o t a l  p r i n c i p a l  indebtedness  and p a r t i c i p a t i o n  a l l e g e d  

on each n o t e  was: 



F i r s t  
Note 

1 
2  
3  
4  
5 
6  
7  
8  
9 

1 0  

T o t a l s  

C h a s e  
$ z o o . 0 0  

8 0 6 , 7 0 4 . 2 0  
1 , 0 0 0 . 0 0  

7 2 , 4 5 0 . 0 0  
5 0 0 . 0 0  

2 , 7 9 5 . 2 0  
1 2 , 4 6 0 . 3 1  

1 , 0 0 0 . 0 0  
1 6 2 , 0 0 0 . 0 0  

6 , 9 6 6 . 0 1  

N a t i o n a l  
$ 2 8 , 5 2 0 . 7 2  

T o t a l  
$ 2 8 , 7 2 0 . 5 2  

8 2 0 , 9 1 8 . 9 1  
6 , 2 0 5 . 4 7  

7 2 , 4 5 0 . 0 0  
5 0 0 . 0 0  

2 , 7 9 5 . 2 0  
1 2 , 4 6 0 . 3 1  

3 , 0 0 0 . 0 0  
1 6 2 , 0 0 0 . 0 0  

6 , 9 6 6 . 0 1  

T h i s  s u i t  w a s  f i l e d  as C a u s e  N o .  6 6 7 9 2 ,  i n  t h e  d i s t r i c t  

c o u r t  o f  Y e l l o w s t o n e  C o u n t y .  F i r s t  N a t i o n a l  w a s  t h e  sole p l a i n -  

t i f f .  D e f e n d a n t s  w e r e  D a v i d  G. Drum a n d  D o r o t h y  G .  Drum. C h a s e  

w a s  n o t  a p a r t y  i n  t h i s  a c t i o n .  

R e l a t o r s  a l so  al leged i n  t h e  records before t h i s  C o u r t  

t h a t  C h a s e  e x t e n d e d  a $ 1 5 , 0 0 0 , 0 0 0  l i n e  of c redi t  t o  t h r e e  corpor- 

a t i o n s  c o n t r o l l e d  b y  r e l a to r  D a v i d  G .  Drum u n d e r  a s i m i l a r  par t ic i -  

p a t i o n  o p e r a t i o n .  T h e  l o a n  a g r e e m e n t  w a s  b e t w e e n  F i r s t  N a t i o n a l  

o n  t h e  o n e  h a n d ,  a n d  t h e  t h r e e  c o r p o r a t i o n s  o n  t h e  o t h e x :  M o n t a n a  

B e e f  I n d u s t r i e s ,  I n c .  i n  w h i c h  Drum o w n s  92% of t h e  o u t s t a n d i n g  

c a p i t a l  s t o c k ;  T-Bone F e e d e r s ,  I n c . ,  i n  w h i c h  M o n t a n a  B e e f  I n d u s -  

t r ies ,  owns  a l l  t he  o u t s t a n d i n g  c a p i t a l  s t o c k ;  a n d  Feeder S u p p l y  

C o r p o r a t i o n  i n  w h i c h  Drum owns  a l l  t h e  o u t s t a n d i n g  c a p i t a l  s t o c k .  

A s  F i r s t  N a t i o n a l  made  t he  l o a n s  f r o m  t i m e  t o  t i m e ,  it s e c u r e d  

p r o m i s s o r y  n o t e s  f r o m  t h e  b o r r o w e r s  a n d  t r a n s f e r r e d  p a r t i c i p a t i n g  

i n t e r e s t s  t o  C h a s e .  

T h e  three c o r p o r a t i o n s  f i l e d  s u i t  a g a i n s t  F i r s t  National 

a n d  C h a s e  u n d e r  C a u s e  N o .  6 7 1 2 5  i n  t h e  d i s t r i c t  c o u r t  of Y e l l o w -  

s t o n e  C o u n t y .  T h i s  ac t ion  w a s  b a s e d  o n  t h e  a l l e g e d  c o l l e c t i o n  

o f  u s u r i o u s  i n t e r e s t  b y  m e a n s  o f  a s c h e m e  a l l e g e d l y  i n i t i a t e d  by 

C h a s e  t o  b o o k  " p h o n y  l o a n s "  t o  cover t h e  excess o f  i n t e r e s t  

c h a r g e s .  C h a s e  s u b s e q u e n t l y  s e c u r e d  i t s  d i s m i s s a l  f r o m  t h i s  

s u i t  o n  t h e  g r o u n d  t h a t  it c a n  b e  s u e d  o n l y  i n  a New Y o r k  c o u r t  

u n d e r  t h e  p r o v i s i o n s  of t h e  N a t i o n a l  B a n k i n g  A c t ,  1 2  U.S.C. B 94 .  



Following d i s m i s s a l  of Chase i n  Cause No. 67125, re- 

l a t o r s  f i l e d  t h r e e  counte rc la ims  a g a i n s t  F i r s t  Nat iona l  i n  i t s  

a c t i o n  a g a i n s t  them on t h e  t e n  promissory n o t e s  (Cause No. 66792). 

The f i r s t  counte rc la im seeks  a t t o r n e y  f e e s  f o r  r e l a t o r s  

i n  defending themselves t o  t h e  e x t e n t  of Chase ' s  i n t e r e s t  i n  t h e  

t e n  promissory n o t e s  based upon t h e  p r i n c i p l e  of  mu tua l i t y .  

The second counte rc la im by r e l a t o r  David G. Drum seeks  

t h e  sum of $346,842.35 r e p r e s e n t i n g  s u r p l u s  funds  from t h e  s a l e  

of a  b u i l d i n g  t o  Coors Brewery which Drum a l l e g e s  was wrongful ly  

exacted from him and a p p l i e d  t o  an  a l l e g e d  usu r ious  l oan  indebted-  

n e s s  of Feeder Supply Corporat ion.  According t o  him t h i s  cor-  

p o r a t i o n  i s  wholly owned by him and w a s  formed t o  prov ide  s t o r a g e  

f a c i l i t i e s  f o r  g r a i n ;  he p u t  $200,000 of  h i s  pe r sona l  funds  i n t o  

t h i s  c o r p o r a t i o n  t o  p rov ide  t h e  r e q u i r e d  e q u i t y  f o r  a  l o a n  of  

$680,000 from Chase and F i r s t  Nat iona l  t o  c o n s t r u c t  t h e  b u i l d i n g .  

Chase made a d i r e c t  l oan  t o  Feeder Supply Corpora t ion  of  $618,000 

and F i r s t  Nat iona l  made a  d i r e c t  l oan  t o  t h i s  c o r p o r a t i o n  of  

$61,200 each t a k i n g  s e p a r a t e  s e c u r i t y  ins t ruments .  About two y e a r s  

la ter  Drum n e g o t i a t e d  a  sale of t h e  b u i l d i n g  t o  Coors Brewery 

f o r  $875,000 and o f f e r e d  t o  pay t h e  t o t a l  mortgage indebtedness  

i n  exchange f o r  a r e l e a s e .  F i r s t  Nat iona l  and Chase d e c l i n e d ,  

according t o  Drum, and when t h e  s a l e  was consummated t h e y  a p p l i e d  

t h e  s u r p l u s ,  over  Drum's p r o t e s t  and o b j e c t i o n ,  t o  a l l e g e d  u s u r i o u s  

l oan  indebtedness  of  Feeder Supply Corpora t ion  under t h e  $15,000,000 

l i n e  of c r e d i t  extended t o  t h e  t h r e e  c o r p o r a t i o n s ,  de sc r ibed  

h e r e t o f o r e .  

The t h i r d  counte rc la im by r e l a t o r  David G .  Drum seeks  

$279,500 i n  feed b i l l s  expended by Feeder Supply Corpora t ion  when 

F i r s t  Na t iona l  r e fused  t o  pay them a s  agreed under t h e  terms of  

t h e  l oan  agreement between F i r s t  Nat iona l  and t h e  t h r e e  corpor -  

a t i o n s  extending t h e  $15,000,000 l i n e  of  c r e d i t .  



I n  t h e  meantime, r e l a t o r s '  motion f o r  d i s m i s s a l  of  

Cause No. 66792 w a s  pending. The motion f o r  d i s m i s s a l  w a s  i n  

two p a r t s :  

(1) A motion f o r  o u t r i g h t  d i s m i s s a l  of  s i x  of t h e  claims 

evidenced by promissory n o t e s  on t h e  ground t h a t  a l l  i n t e r e s t  

of F i r s t  Na t iona l  t h e r e i n  had been t r a n s f e r r e d  t o  Chase p r i o r  t o  

commencement of t h e  a c t i o n .  

( 2 )  A motion f o r  d i s m i s s a l  of t h e  remaining f o u r  claims 

evidenced by promissory n o t e s  u n l e s s  Chase was made a p a r t y  p l a i n -  

tiff on t h e  ground t h a t  p a r t  of F i r s t  N a t i o n a l ' s  i n t e r e s t  t h e r e i n  

had been t r a n s f e r r e d  t o  Chase p r i o r  t o  commencement of  t h e  a c t i o n .  

Following d e n i a l  of t h e i r  motion f o r  d i s m i s s a l ,  r e l a t o r s  

a p p l i e d  t o  t h i s  Court  f o r  a  w r i t  of supe rv i so ry  c o n t r o l  seek ing  

a  judgment of d i s m i s s a l  u n l e s s  Chase was jo ined a s  a  p a r t y  p l a i n -  

t i f f  . 
The essence  of r e l a t o r s '  c o n t e n t i o n s  i s  t h a t  Chase i s  an  

ind i spensab le  p a r t y  under Rule 1 9 ( b ) ,  M.R.Civ.P. and i n  e q u i t y  

and good conscience t h e  a c t i o n  should n o t  proceed i n  i t s  absence 

among t h e  p a r t i e s  now be fo re  t h e  Court .  R e l a t o r s  c l a i m  t h a t  as  

a p r a c t i c a l  matter Chase i s  us ing  F i r s t  Nat iona l  a s  a  " f r o n t "  t o  

c o l l e c t  d e b t s  of which Chase i s  more than  95% owner; t h a t  i n  s o  

doing Chase i s  i n s u l a t i n g  i t s e l f  i n  t h e  c o u r t s  of Montana from 

r e l a t o r s '  j u s t  and v a l i d  de fenses  and counte rc la ims  a g a i n s t  Chase. 

R e l a t o r s  p o i n t  o u t  t h a t  Chase i s  h id ing  behind 1 2  U.S.C. S 94 i n  

r e s i s t i n g  c l a ims  a g a i n s t  it i n  t h e  c o u r t s  of Montana. They contend 

t h a t  Chase ' s  goa l  i s  t o  s e c u r e  judgment a g a i n s t  r e l a t o r s  and 

execute  on t h e i r  p rope r ty  be fo re  r e l a t o r s  can secu re  judgment 

a g a i n s t  Chase i n  t h e  c o u r t s  of  New York. 

Respondents, on t h e  o t h e r  hand, contend t h a t  Chase i s  n o t  

an ind i spensab le  p a r t y  t o  t h i s  s u i t  by F i r s t  Na t iona l  a g a i n s t  t h e  

Drums t o  c o l l e c t  t h e  t e n  promissory n o t e s  because of t h e  n a t u r e  



of t h e  r e l a t i o n s h i p  between t h e  Drums, F i r s t  Nat iona l  and 

Chase i n  t h e  l oan  t r a n s a c t i o n s  evidenced by t h e  t e n  promissory 

no te s .  They p o i n t  o u t  t h a t  Chase i s  n e i t h e r  t h e  owner, ho lde r ,  

o r  payee of any o f  t h e  n o t e s  o r  t h e  s e c u r i t y ,  and acco rd ing ly  

complete r e l i e f  can be accomplished between F i r s t  Nat iona l  and 

t h e  D r u m s  wi thout  p r e j u d i c e  t o  t h e  r i g h t s  o r  l i a b i l i t i e s  o f  

t hose  a g a i n s t  e i t h e r .  Respondents a rgue  t h a t  n e i t h e r  Rule 19 ,  

M.R.Civ.P., nor r e c e n t  d e c i s i o n s  of  t h i s  Court  r e q u i r e  t h a t  

Chase be made a p a r t y ,  and i n  any even t  Chase cannot  be sued 

i n  t h e  c o u r t s  of Montana under 12 U.S.C. B 9 4  of  t h e  Nat iona l  

Banking A c t .  On t h i s  b a s i s  respondents  conclude t h a t  Chase 

cannot  be made a  p a r t y  t o  t h i s  a c t i o n  and t h a t  t h e  a c t i o n  should 

proceed between F i r s t  Nat iona l  and t h e  Drums wi thout  d i s m i s s a l .  

W e  conclude t h a t  t h e  n a t u r e  of t h e  l oan  t r a n s a c t i o n s  t h a t  

u n d e r l i e  t h e  t e n  promissory n o t e s  does  n o t  g i v e  rise t o  r e c i p r o c a l  

r i g h t s  and l i a b i l i t i e s  t h e r e i n  between t h e  D r u m s  and Chase. The 

loan  agreement e s t a b l i s h e s  t h e  r i g h t s  and l i a b i l i t i e s  between t h e  

p a r t i e s  t o  it, v i z .  F i r s t  Nat iona l  and t h e  Drums. The p a r t i c i p a -  

t i o n  agreement o r  c e r t i f i c a t e  e s t a b l i s h e s  t h e  r i g h t s  and l i a b i l i t i e s  

between t h e  p a r t i e s  t o  it, v i z .  F i r s t  Nat iona l  and Chase. Nei ther  

e s t a b l i s h e s  any c o n t r a c t u a l  r e l a t i o n s h i p ,  r i g h t s  o r  l i a b i l i t i e s  

between t h e  D r u m s  and Chase. 

The n a t u r e  of t h e  r e l a t i o n s h i p  i s  simply a  borrower--lead-- 

p a r t i c i p a n t  arrangement between D r u m ,  F i r s t  Nat iona l  and Chase 

r e s p e c t i v e l y ,  which i s  desc r ibed  i n  d e t a i l  i n  t h e  a r t i c l e  "The 

Developing Law of P a r t i c i p a t i o n  Agreements", The Business  Lawyer, 

A p r i l  1968, pp. 689-696. I n  t h e  i n s t a n t  c a s e  Chase i s  n e i t h e r  a 

p a r t y  t o  t h e  loan  agreement nor an owner, ho lder  o r  payee of  

any of  t h e  no te s .  The e n t i r e  l oan  t r a n s a c t i o n  i s  between Drum 

and F i r s t  Nat ional .  F i r s t  Nat iona l  i s  t h e  owner, ho lde r  and payee 

of  t h e  n o t e s  and t h e  s o l e  secured p a r t y  i n  t h e  c o l l a t e r a l .  



Chase 's  on ly  involvement i s  i n  t h e  p a r t i c i p a t i o n  agree-  

ment. Such agreement i s  simply a  shared loan  where t h e  " l ead" ,  

F i r s t  Nat iona l ,  s o l d  a  s h a r e  of t h e  l oan  t o  t h e  " p a r t i c i p a n t " ,  

Chase. The r e l a t i o n s h i p  between t h e  two i s  governed by t h e  t e r m s  

of t h e  p a r t i c i p a t i o n  agreement o r  c e r t i f i c a t e .  Here F i r s t  Nation- 

a l  i s  t h e  s o l e  owner, ho lder  and payee of  t h e  no te s  and has  f u l l  

dominion over  t h e  s e c u r i t y .  Drum owes F i r s t  Nat iona l  t h e  f u l l  

amount of  t h e  l oan  a s  evidenced by t h e  n o t e s ,  and F i r s t  Na t iona l ,  

i n  t u r n ,  owes t h e  p a r t i c i p a n t  i t s  s h a r e  as evidenced by t h e  par-  

t i c i p a t i o n  c e r t i f i c a t e .  Drum cannot  cha l l enge  t h e  amount of 

F i r s t  N a t i o n a l ' s  c la im on t h e  ground t h a t  some p o r t i o n  of  it i s  

u l t i m a t e l y  payable  t o  Chase under t h e  t e r m s  of  t h e  p a r t i c i p a t i o n  

agreement. I t  i s  no concern of  Drum what F i r s t  Na t iona l  does  

w i th  t h e  proceeds of  t h e  r e p a i d  loan .  

This  r e l a t i o n s h i p  i s  n o t  changed by t h e  c i rcumstances  of 

t h e  i n s t a n t  c a s e  where Chase may have been t h e  primary mover, 

a r r a n g e r  o r  i n s t i g a t o r  of t h e  loan ;  d r a f t e d  and approved t h e  l oan  

documents; he ld  a  major s h a r e  of  t h e  "ac t ion" ;  and " c a l l e d  t h e  

tune" .  The n a t u r e  of t h e  t r a n s a c t i o n  and r e l a t i o n s h i p  of  t h e  

p a r t i e s  i s  governed by t h e  l oan  documents, p r i n c i p a l l y  t h e  l oan  

agreement between D r u m  and F i r s t  Na t iona l  and t h e  p a r t i c i p a t i o n  

agreement between F i r s t  Nat iona l  and Chase. 

R e l a t o r s '  con ten t ion  t h a t  Chase i s  an  ind i spensab le  p a r t y  

under Rule 1 9 ( b ) ,  M.R.Civ.P., and t h a t  t h e  a c t i o n  should n o t  pro- 

ceed i n  i t s  absence i s  n o t  t e n a b l e .  Rule 1 9 ( b ) ,  p rov ides :  

" ( b )  DETERMINATION BY COURT OF WHENEVER JOINDER 
NOT FEASIBLE. I f  a  person as  desc r ibed  i n  sub- 
d i v i s i o n  (a)  (1) - ( 2 )  hereof cannot  be made a p a r t y ,  
t h e  c o u r t  s h a l l  determine whether i n  e q u i t y  and 
good conscience t h e  a c t i o n  should proceed among 
t h e  p a r t i e s  b e f o r e  it, o r  should be d i smissed ,  
t h e  absen t  person being t h u s  regarded a s  i n d i s -  
pensable .  The f a c t o r s  t o  be cons idered  by t h e  
c o u r t  inc lude :  f i r s t ,  t o  what e x t e n t  a  judgment 
rendered i n  t h e  p e r s o n ' s  absence might be p re ju -  
d i c i a l  t o  him o r  t h o s e  a l r e a d y  p a r t i e s ;  second, 



t h e  e x t e n t  t o  which, by p r o t e c t i v e  p r o v i s i o n s  
i n  t h e  judgment, by t h e  shaping of r e l i e f ,  o r  
o t h e r  measures,  t h e  p r e j u d i c e  can  be l e s sened  
o r  avoided; t h i r d ,  whether a  judgment rendered 
i n  t h e  p e r s o n ' s  absence w i l l  be adequate;  f o u r t h ,  
whether t h e  p l a i n t i f f  w i l l  have an  adequate  
remedy i f  t h e  a c t i o n  i s  d i smissed  f o r  nonjo inder . "  

I n  t h e  f i r s t  p l a c e ,  i n  our  view, Rule 1 9 ( b )  i s  n o t  

a p p l i c a b l e  t o  t h i s  case. I t  a p p l i e s  o n l y  t o  "a person as  

desc r ibed  i n  subd iv i s ion  ( a )  (1) - ( 2 )  he reo f .  " The p e r t i n e n t  

p a r t  of  Rule 1 9 ( a )  d e s c r i b i n g  such person provides :  

" ( a )  PERSONS TO BE J O I N E D  IF  FEASIBLE. A person 
who i s  s u b j e c t  t o  s e r v i c e  of  p roces s  s h a l l  be 
jo ined as  a p a r t y  i n  t h e  a c t i o n  i f  (1) i n  h i s  
absence complete r e l i e f  cannot  be accorded among 
t h o s e  a l r e a d y  p a r t i e s ,  o r  ( 2 )  he claims an i n t e r e s t  
r e l a t i n g  t o  t h e  s u b j e c t  of t h e  a c t i o n  and i s  s o  
s i t u a t e d  t h a t  t h e  d i s p o s i t i o n  of  t h e  a c t i o n  i n  h i s  
absence may (i) a s  a p r a c t i c a l  m a t t e r  impair  o r  
impede h i s  a b i l i t y  t o  p r o t e c t  t h a t  i n t e r e s t  o r  
(ii) l e a v e  any of  t h e  persons  a l r e a d y  p a r t i e s  
s u b j e c t  t o  a s u b s t a n t i a l  r i s k  of i n c u r r i n g  double ,  
m u l t i p l e ,  o r  o the rwi se  i n c o n s i s t e n t  o b l i g a t i o n s  
by reason  o f  h i s  claimed i n t e r e s t .  * * * "  
Here complete r e l i e f  can be accorded F i r s t  Nat iona l  and 

t h e  Drums wi thout  Chase being made a p a r t y .  F i r s t  Nat iona l  can 

a d j u d i c a t e  i t s  c la ims  f o r  c o l l e c t i o n  of t h e  no te s .  Chase i s  n o t  

a r e a l  p a r t y  i n  i n t e r e s t  because t h e  ho lder  of t h e  n o t e s  i s  

e n t i t l e d  t o  sue  i n  i t s  own name, s e c t i o n  87A-3-301, R.C.M. 1947, 

and a d d i t i o n a l l y  F i r s t  Nat iona l  i s  t h e  owner and s o l e  payee on 

t h e  no te s .  The Drums can a d j u d i c a t e  any de fenses  o r  claims in -  

vo lv ing  t h e  n o t e s  a g a i n s t  F i r s t  Nat iona l .  Any i n t e r e s t  of Chase 

r e l a t i n g  t o  t h e  n o t e s  w i l l  n o t  i n  Chase 's  absence impair  o r  i m -  

pede i t s  a b i l i t y  t o  p r o t e c t  t h a t  i n t e r e s t ,  because it can look 

t o  F i r s t  Na t iona l  f o r  r e l i e f  under t h e  terms of  i t s  p a r t i c i p a t i o n  

agreement. Judgment i n  t h e  p r e s e n t  c a s e  would n o t  s u b j e c t  t h e  

Drums t o  t h e  r i s k  of  m u l t i p l e  o r  o the rwi se  i n c o n s i s t e n t  o b l i g a t i o n s  

as t h e  r i g h t s  and l i a b i l i t i e s  of t h e  Drums under t h e  n o t e s  would 

be f i n a l l y  concluded. Accordingly,  Chase i s  n o t  "a person a s  

desc r ibed  i n  subd iv i s ion  (a)  ( 1 ) - ( 2 ) "  of Rule 1 9 ( a )  s o  Rule 1 9 ( b )  

i s  i n a p p l i c a b l e .  
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Assuming, arguendo, t h a t  Rule 1 9 ( b )  d i d  apply ,  we would 

a l s o  r each  a r e s u l t  denying jo inde r  of  Chase. E s s e n t i a l l y  t h e  

Drums seek t o  expand t h e  scope of t h i s  a c t i o n  beyond t h e  t e n  

promissory no te s  sued upon, s o  they  can p r e s s  c l a ims  i n  t h e  

Montana c o u r t s  a g a i n s t  Chase d i r e c t l y  a r i s i n g  o u t  of  u n r e l a t e d  

loan  t r a n s a c t i o n s  w i t h  c o r p o r a t i o n s  t h a t  David G .  Drum c o n t r o l s .  

A t  t h e  o u t s e t  it i s  c l e a r  t h a t  Chase cannot  be sued i n  

t h e  c o u r t s  of  Montana under t h e  p r o v i s i o n s  of  t h e  Nat iona l  Bank- 

i n g  Act. The r e l e v a n t  s t a t u t e ,  12 U.S.C. § 94, p rov ides :  

"Actions and proceedings  a g a i n s t  any a s soc i a -  
t i o n  under t h i s  c h a p t e r  may be had i n  any 
d i s t r i c t  o r  T e r r i t o r i a l  c o u r t  of  t h e  United 
S t a t e s  he ld  w i t h i n  t h e  d i s t r i c t  i n  which such 
a s s o c i a t i o n  may be e s t a b l i s h e d ,  o r  i n  any S t a t e ,  
county,  o r  municipal  c o u r t  i n  t h e  county o r  
c i t y  i n  which s a i d  a s s o c i a t i o n  i s  l o c a t e d  hav- 
i n g  j u r i s d i c t i o n  i n  s i m i l a r  c a s e s . "  

This  s t a t u t e  i s  mandatory and n o t  permiss ive .  Kader v.  F i r s t  

Nat iona l  Bank of F o r t  Myers (1975) ,  387 F.Supp. 535; Nor ths ide  

I r o n  & Metal Co., I nc .  v.  Dobson & Johnson, I n c .  (1973) ,  480 

F.2d 798. I t  even p reven t s  jo inder  i n  t h e  same a c t i o n  of n a t i o n a l  

banks l o c a t e d  i n  d i f f e r e n t  states o r  d i s t r i c t s  who w e r e  sued 

f o r  damages based on a c i v i l  consp i racy  t o  def raud .  Mercan t i l e  

Nat iona l  Bank a t  D a l l a s  v .  Langdeau (1963) ,  371 U.S. 555, 83 

S.Ct. 520, 9  L ed 2d 523. Chase simply cannot  be sued i n  t h e  

c o u r t s  of Montana, a b s e n t  consen t  o r  waiver .  While w e  a r e  n o t  

i n  sympathy w i t h  t h i s  l e g i s l a t i o n ,  we a r e  compelled t o  fo l low it. 

Finding  themselves i n  t h i s  p o s i t i o n ,  t h e  Drums seek t o  

compel j o inde r  of Chase on p a i n  of d i s m i s s a l  of t h i s  a c t i o n .  

Where do t h e  e q u i t i e s  l i e ?  Admittedly,  it would be advantageous 

t o  Drums t o  g e t  Chase b e f o r e  t h e  Montana c o u r t  i n  t h i s  a c t i o n  and 

p r e s s  t h e i r  a l l e g e d  counte rc la ims  a g a i n s t  Chase d i r e c t l y .  But 

where w i l l  t h a t  l e a v e  F i r s t  Na t iona l  i f  t h e  a c t i o n  i s  d i smissed  

f o r  nonjoinder?  I t  w i l l  be l e f t  w i t h  no remedy i n  t h e  c o u r t s  

of i t s  own s t a t e  t o  c o l l e c t  t h e  money it loaned t o  t h e  Drums. 



Drums, on t h e  o t h e r  hand, can assert any v a l i d  defense  o r  counter-  

c l a im  they  may have on t h e  n o t e s  as r e a d i l y  a g a i n s t  F i r s t  Nat iona l  

a s  t hey  can a g a i n s t  Chase i n  t h e  i n s t a n t  a c t i o n .  I n  ou r  view 

t h e  ba lance  of  e q u i t i e s  l i e s  w i t h  F i r s t  Nat iona l  and t h e  Drums' 

con ten t ion  t h a t  under Rule 1 9 ( b ) ,  M.R.Civ.P., Chase should be 

made a  p a r t y  o r  t h e  a c t i o n  d i smissed ,  cannot  be s u s t a i n e d .  

Nor do t h i s  C o u r t ' s  r e c e n t  d e c i s i o n s  i n  S t a t e  ex re l .  

Slovak v.  D i s t r i c t  Court ,  166 Mont. 485, 534 P.2d 850, 32 S t .  

Rep. 4 2 0 ,  and S t a t e  ex r e l .  Nawd's TV and Appliance Inc .  v .  

D i s t r i c t  Court ,  Mont . , 543 P.2d 1336, 32 St.Rep. 1222, 

r e q u i r e  j o inde r  of  Chase. These c a s e s  i nvo lve  subrogated in -  

s u r e r s  who s t and  i n  t h e  shoes  of t h e i r  i n s u r e d s  and can  sue  t h e  

defendant  d i r e c t l y .  Here Chase does  n o t  s t and  i n  F i r s t  N a t i o n a l ' s  

shoes  w i t h  t h e  r i g h t  t o  sue  Drums d i r e c t l y ,  b u t  must look t o  

F i r s t  Na t iona l  f o r  r e l i e f  under t h e  t e r m s  of t h e  p a r t i c i p a t i o n  

agreement. 

For t h e  foregoing  r ea sons ,  w e  hold t h e  d i s t r i c t  c o u r t ' s  

o r d e r  of September 23, 1975, w a s  c o r r e c t .  Th i s  a p p l i c a t i o n  f o r  

supe rv i so ry  c o n t r o l  i s  d i smissed .  

ad g - .  ----------- ---r----- 

J u s t i c e  


