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Hon. Robert S.  K e l l e r ,  D i s t r i c t  Judge, s i t t i n g  f o r  Chief J u s t i c e  
James T. Har r i son ,  d e l i v e r e d  t h e  Opinion of  t h e  Court:  

P l a i n t i f f s  Donald and Bonita I n g e l s  brought s u i t  

a g a i n s t  defendants  Claudia  Ann and Terrance Lee Mickalson, 

t o  e s t a b l i s h  an easement a c r o s s  t h e  r e a r  p o r t i o n  of  a l o t  i n  

t h e  C i t y  of  Helena, which ~ i c k a l s o n s  a r e  purchasing.  The c l a im  

i s  p red ica t ed  upon a p r e s c r i p t i v e  easement, o r  i n  t h e  a l t e r -  

n a t i v e ,  an  easement by imp l i ca t ion .  

The p r o p e r t i e s  involved a r e  l o t s  20 and 21 of  Block 

395, o f  Helena Townsite,  l oca t ed  a d j a c e n t  t o  each o t h e r  on 

West Lawrence S t r e e t  i n  t h e  C i t y  of  Helena; t h e  I n g e l s  a r e  t h e  

owners of l o t  20, t h e  l o t  t o  t h e  e a s t ,  and ~ i c k a l s o n s  a r e  

buying l o t  21 on a c o n t r a c t  f o r  deed. P r i o r  t o  A p r i l  1968, 

l o t s  20 and 21 belonged t o  t he  same owner, and they  were s o l d  

a t  t h e  same t ime,  w i t h  l o t  20 be ing  conveyed t o  I n g e l s .  By 

mesne conveyances, ~ i c k a l s o n s  acqu i r ed ,  and en t e red  i n t o  possess ion  

o f ,  l o t  21 i n  February 1973, ( fou r  y e a r s  and t e n  months a f t e r  

I n g e l s  acqui red  t h e i r  pos ses s ion ) .  The l o t s  a r e  bordered on t h e  

n o r t h  by West Lawrence S t r e e t ,  and on t h e  sou th  by an a l l e y ;  

~ n g e l s '  l o t  i s  42 f e e t  wide and 100 f e e t  deep,  and ~ i c k a l s o n s '  

l o t  appears  t o  be  of  t h e  same dimensions,  a l though  n o t  m a t e r i a l  

he re .  

On t h e  sou theas t  co rne r  of  ~ n g e l s '  l o t  i s  a garage  23 f e e t  

long,  w i t h  t h e  back of  t h e  garage on t h e  e a s t  edge o f  t h e  

p rope r ty  l i n e ,  and t h e  sou th  s i d e  o f  t h e  garage i s  immediately 

a d j a c e n t  t o  t h e  a l l e y .  The garage door f r o n t s  t o  t h e  wes t .  On 

t h e  southwest co rne r  of  Mickalsons '  l o t  i s  a shed,  and p r i o r  

t o  A p r i l  1974, t h e r e  was no th ing  between t h e  garage on I n g e l s '  

l o t  and t h e  shed on ~ i c k a l s o n s '  l o t .  On o r  about A p r i l  5 ,  1974, 

Mickalsons e r e c t e d  a fence  on t h e  p rope r ty  l i n e  between t h e  

garage and t h e  shed,  t o  connect  w i th  an e x i s t i n g  fence  t h a t  had 

a l r e a d y  been e r e c t e d  on t h e  p rope r ty  l i n e  between t h e  two l o t s .  



Lngels :ontend t h a t  they used  heir sa rage  o n l y  by 

J r i v i n g  a c r o s s  t h e  sou theas t e rn  po r t i on  of  ~ i c k a l s o n s '  l o t  

where t h e  c l e a r  space e x i s t e d  between ~ i c k a l s o n s '  shed and 

t h e i r  garage ;  t h a t  they  have been doing t h i s  ever  s i n c e  they  

acqui red  t h e  p rope r ty  i n  A p r i l  1968, and t h a t  they  had an 

zasement by p r e s c r i p t i o n .  I n  t h e  a l t e r n a t i v e ,  I n g e l s  contend 

ihey  had an easement by i m p l i c a i ~ i o n ;  t h a t  when t h e  p rope r ty  

was s o l d  t o  them i n  1968 by t h e  owner of bo th  l o t s ,  t h e  p o s i t i o n  

o f  t h e  garage makes i t  obvious t h a t  t h e  on ly  way t o  u se  t h e  

garage was t o  come a c r o s s  t h e  co rne r  of t h e  ad j acen t  l o t ,  and 

t h a t  s i n c e  t h e  owner of  bo th  l o t s  so ld  l o t  20 t o  I n g e l s ,  t h e r e  

was an implied easement t o  use  l o t  21 f o r  acces s .  

The evidence of  u se  of ~ i c k a l s o n s '  p rope r ty  by t h e  

LngeLs was i n  d i s p u t e  a t  t h e  t r i a l .  Undisputed was t h e  f a c t  

t h a t  f o r  a  per iod of  t ime varying from s i x  weeks t o  two and 

A h a l f  months, nea r  t h e  end of t h e  f i v e - y e a r  per iod  neces sa ry  

;u a c q u i r e  a  p r e s c r i p t i v e  r i g h t  (Apr i l  1968 t o  A p r i l  1973) ,  t h e  

Lngels d i d  n o t  u se  ~ i c k a l s o n s '  p rope r ty  f o r  t h e  reason  t h a t  

JIie of t h e i r  v e h i c l e s  was parked i n  f r o n t  of  t h e i r  garage  i n  a  
of) t ime 

;Late of  d i s r e p a i r ,  and was no t  r e p a i r e d  f o r  t h a t  l e n g t d ,  b locking 

any  u se  of  l n g e l s l  p rope r ty  by I n g e l s .  A s  f a t e  would have i t ,  t h i s  

was dur ing  t h e  same per iod  of  t ime t h a t  a  r e a l t o r  showed t h e  

a d j o i n i n g  l o t  t o  Mickalsons,  and they  acqui red  t h e i r  p rope r ty ,  

i . e . ,  t h e r e  was c e r t a i n l y  no n o t i c e  t o  anyone a t  t h a t  t ime t h a t  t h e  

l n g e l s  were u s ing  ~ i c k a l s o n s  ' prope r ty .  

It was f u r t h e r  undisputed t h a t  t h e  u s e  of  t h e  p rope r ty  by t h e  

(nge ls  was not  h o s t i l e ,  n o r  exc lus ive .  Mickalsons t e s t i f i e d  t h a t  

chey never  saw t h e  I n g e l s  use  t h e  p rope r ty  a t  any t i m e ,  bu t  t a k i n g  

k g e l s '  test imony a t  i t s  b e s t ,  they  go t  a long  e x c e p t i o n a l l y  w e l l  

wi th  t h e  va r ious  t e n a n t s  of  l o t  21, and t h e  u se  of t h e  c l e a r  space 

kcween  t h e  shed and t h e  garage was sha red ,  i . e . ,  t h e  t e n a n t s  

7f l o t  21 would d r i v e  a c r o s s  a  p o r t i o n  of  l o t  20 t o  g e t  t o  t h e  



shed,  and t h e  I n g e l s  drove a c r o s s  a po r t i on  3.E l o t  2 1  !:u ger 

t o  t h e  garage.  

Thus, t h e  u s e  was n e i t h e r  con t inuous ,  nor  e x c l u s i v e ,  

Sco t t  v .  Weinheimer, 140 Mont. 554, 374 P.2d 91. The ~ n g e l s '  

usage of t h e  claimed r ight-of-way was n o t  adverse  and h o s t i l e ,  a s  

d i s t i n g u i s h e d  from permiss ive ,  Ewan v. Stenberg,  Mon t . Y 

541 P.2d 60,  32 St.Rep. 864; ~ e n g  v. Br idges ,  123 Mont. 95, 

The t r i a l  judge s o  found and t h e r e  i s  s u b s t a n t i a l  evidence 

t o  support  h i s  f i n d i n g s .  

There was no evidence o f f e r e d  i n  suppor t  of  an easement 

by i m p l i c a t i o n ,  o t h e r  than  t h a t  when t h e  I n g e l s  acqu i r ed  t h e  

p rope r ty ,  t h e  garage  was t h e r e .  The I n g e l s  c i t e ,  i n  t h e i r  b r i e f ,  

25 Am J u r  2d Easements and Licenses ,  $28, a  p o r t i o n  of which i s  

quoted:  

"The b a s i s  of  t h e  gene ra l  p r i n c i p l e  a s  t o  t h e  impl i -  
c a t i o n  of an easement from a p r e - e x i s t i n g  u s e  i s  t h e  
presumed o r  probable  i n t e n t i o n  of t h e  p a r t i e s  t o  t h e  
conveyance, a s  d i s c l o s e d  by a l l  t h e  c i rcumstances  
surrounding t h e  t r a n s a c t i o n .  A presumption f r e q u e n t l y  
invoked i s  t h a t  t h e  p a r t i e s  c o n t r a c t e d  wi th  a  view 
t o  t h e  cond i t i on  of  t h e  p rope r ty  a s  i t  a c t u a l l y  was 
a t  t h e  t ime of  t h e  t r a n s a c t i o n .  Whether an easement 
a r i s e s  by i m p l i c a t i o n ,  however, must depend upon such 
ma t t e r s  a s  t h e  extended c h a r a c t e r  of  t h e  u s e r ,  t h e  
n a t u r e  o f  t h e  p rope r ty ,  t h e  r e l a t i o n  of  t h e  s epa ra t ed  
p a r t s  t o  each,  and t h e  e x i s t i n g  degree  of n e c e s s i t y  f o r  
3 iv ing  such c o n s t r u c t i o n  t o  t h e  conveyance a s  w i l l  g i v e  
e f f e c t  t o  what may be supposed t o  have been,  cons ide r ing  
t h e  manner of u s e ,  t h e  reasonable  intendment of t h e  
p a r t i e s .  I I 

Here, n o t  only  was t h e r e  no such evidence,  b u t  t h e  t r i a l  

,judge pe r sona l ly  viewed t h e  premises.  

The judgment of  t h e  d i s t r i c t  c o u r t  i s  a f f i rmed.  

T n .  Robert S .  K e l l e r  
D i s t r i c t  Judge, s i t t i n g  f o r  
Chief J u s t i c e  James T. Har r i son .  



We Concur: 

Justices. 


