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Hon. Robert J. Nelson, Dis t r ic t  Judge,  s i t t i n g  i n  p l a c e  of  M r .  
Chief J u s t i c e  James T .  Har r i son ,  d e l i v e r e d  t h e  Opinion of t h e  
Court  . 

This  i s  a n  appea l  from t h e  d i s t r i c t  c o u r t ,  D e e r  Lodge 

County, t h e  Honorable James D .  Freebourn,  p r e s i d i n g .  

P l a i n t i f f ,  I r m a  Taylor ,  f i l e d  an  a c t i o n  i n  t h e  d i s t r i c t  

court ,  D e e r  Lodge County, on June  2 6 ,  1975. Count One of  t h e  

complaint  a l l e g e s  t h a t  defendant  Cha r l e s  McLean, a g e n t  of  t h e  

Anaconda Federa l  C r e d i t  Union, promised Taylor  t h a t  pu rchase r s  

(Hodacks) would have enough e q u i t y  t o  be a b l e  t o  borrow money 

from defendant  C r e d i t  Union t o  pay a  $3,000 promissory n o t e  from 

Hodacks t o  Taylor .  The ba lance  of Count One e s s e n t i a l l y  a l l e g e s  

t h a t  Taylor  had t o  h i r e  a n  a t t o r n e y  t o  pursue her  remedies a g a i n s t  

Hodacks t o  c o l l e c t  t h e  n o t e ,  and f u r t h e r  a t t e m p t s  t o  impose a  

du ty  upon defendants  f o r  p l a i n t i f f ' s  l o s s  upon her  s a l e  t o  de- 

6~dci ck/ 
f endan t  C r e d i t  Union a t  d i s c o u n t  o f  ano the r  of  Hod&3' n o t e s  i n  

t h e  sum of $1,500 and a l s o  f o r  her  a t t o r n e y ' s  f e e s .  Taylor  a l -  

leged $800 a s  s p e c i a l  damages and $50,000 a s  g e n e r a l  damages under 

Count One. 

Count Two a l l e g e s  Taylor  had a  c o n t r a c t  w i th  Hodacks f o r  

t h e  payment of $3,000. I t  i s  a l l e g e d  de fendan t s  McLean and t h e  

C r e d i t  Union i n t e r f e r e d  wi th  t h e  c o n t r a c t  by us ing  t h e  premises  

purchased by Hodacks from Taylor  a s  s e c u r i t y  f o r  t h e  o r i g i n a l  

l oan  made t o  Hodacks of $4,000, which money was used as t h e  down- 

payment on t h e  purchase of t h e  premises ,  and i n  making f u r t h e r  

l o a n s  t o  t h e  Hodacks on t h e  same s e c u r i t y ,  A s  damages under 

Count Two, Taylor  a l l e g e s  s p e c i a l  damages of  $800, g e n e r a l  dam- 

ages  of $50,000 and exemplary damages of $70,000. 

Count Three of t h e  complaint  i s  a  r e p e t i t i o n  of t h e  a l -  

l e g a t i o n s  made i n  Count Two. 

Defendants McLean and C r e d i t  Union moved t o  d i s m i s s  t h e  

complaint  and t h e  motion was t r e a t e d  a s  one f o r  summary judgment 



by counse l  f o r  p l a i n t i f f  and defendants .  The d i s t r i c t  c o u r t  

g ran ted  judgment f o r  McLean and t h e  C r e d i t  Union. Taylor  appealed 

from t h e  o r d e r  and judgment of t h e  d i s t r i c t  c o u r t .  

The f a c t s  a r e  admi t ted .  Taylor  i s  a  r e s i d e n t  of Anaconda, 

Montana. The C r e d i t  Union i s  a c o r p o r a t i o n  organized under t h e  

laws of t h e  United S t a t e s  and doing bus ines s  i n  Montana, and 

Char les  McLean i s  t h e  t r e a s u r e r  of t h e  C r e d i t  Union. 

On May 7 ,  1969, Taylor  agreed t o  s e l l  c e r t a i n  r e a l  prop- 

e r t y  l oca t ed  west  of  Anaconda t o  Stephen and P a t r i c i a  Hodack. 

The agreed purchase  p r i c e  f o r  t h e  p r o p e r t y  was $7,000 and it 

i s  n o t  c l e a r  whether o r  no t  a w r i t t e n  c o n t r a c t  of sale was 

d r a f t e d .  The agreement between Taylor  and Hodacks provided f o r  

a downpayment of $4,000. The remaining $3,000 was payable ,  with- 

o u t  i n t e r e s t ,  4 y e a r s  from May 7, 1969. The promissory n o t e  w a s  

executed by t h e  Hodacks and d e l i v e r e d  t o  Taylor .  

Taylor  d i d  n o t  t a k e  any s t e p s  t o  s ecu re  her  i n t e r e s t  

a s  a  c r e d i t o r  upon t h e  r e a l  p roper ty .  The Hodacks borrowed from 

t h e  C r e d i t  Union through i t s  du ly  au tho r i zed  agen t ,  McLean, t h e  

sum of $4,664.83, r e p r e s e n t i n g  t h e  agreed downpayment p l u s  Hodacks' 

s h a r e  of t a x e s  on t h e  p rope r ty  s o l d .  Th i s  check w a s  i s s u e d  on 

May 8,  1969 and d e l i v e r e d  t o  p l a i n t i f f  by Hodacks. I n  r e t u r n  

f o r  t h e  l oan  t o  Hodacks, t h e  C r e d i t  Union f i l e d  a  mortgage upon 

t h e  p rope r ty  s o l d  f o r  t h e  amount of  t h e  l oan .  This  mortgage 

w a s  d u l y  recorded i n  Deer Lodge County. 

The promissory n o t e  running from t h e  Hodacks t o  Taylor  

f e l l  due on May 7 ,  1973. The Hodacks d i d  n o t  make payment upon 

t h e  n o t e  and f e l l  i n t o  d e f a u l t .  Due t o  t h i s  d e f a u l t ,  Taylor  

sued Hodacks and t h e  C r e d i t  Union f o r  breach of  c o n t r a c t .  A 

s e t t l e m e n t  was reached i n  which t h e  C r e d i t  Union agreed t o  l oan  

Hodacks an a d d i t i o n a l  $1,500 t o  be pa id  t o  Taylor .  I t  was a l s o  

agreed Hodacks would execute  a  new promissory no te  f o r  $1,500 



payable  i n  3 y e a r s  o r  i n  1977. Under t h e  new agreement, Taylor  

took a second mortgage on t h e  r e a l  p rope r ty .  

A check f o r  $1,500 was d e l i v e r e d  t o  Taylor  by he r  a t t o r -  

ney and defendant  Hodack, a s  was t h e  promissory no te  f o r  $1,500 

and t h e  c a s e  w a s  s e t t l e d .  I n  November 1974, t h e  C r e d i t  Union 

agreed t o  extend Hodacks' l i n e  of c r e d i t  and pa id  Hodacks t h e  

sum of  $1,500 which w a s  used by them t o  pay o f f  t h e  second prom- 

i s s o r y  n o t e  running t o  Taylor .  I n  r e t u r n  f o r  t h i s  payment, Taylor  

executed a " S a t i s f a c t i o n  of Mortgage and Releaseu  t o  t h e  Hodacks. 

The s o l e  b a s i s  f o r  T a y l o r ' s  c la im a g a i n s t  McLean and t h e  

C r e d i t  Union i s  an o r a l  s ta tement  made by McLean, a p p a r e n t l y  t o  

p l a i n t i f f ,  a t  t h e  t i m e  t h e  downpayment on t h e  premises w a s  made 

and Taylor  accepted t h e  $3,000 unsecured n o t e  f o r  t h e  ba lance  

due,  t o  t h e  e f f e c t  t h a t  a t  t h e  t i m e  t h e  n o t e  became due May 7 ,  

1973 Hodacks would have s u f f i c i e n t  e q u i t y  i n  t h e  premises  f o r  

them t o  borrow more money from t h e  C r e d i t  Union t o  pay t h e  no te .  

The admi t t ed ly  g r a t u i t o u s  o r a l  s t a t emen t  made by McLean 

was n o t  a promise t o  answer f o r  t h e  o b l i g a t i o n  of t h e  Hodacks 

and was n o t  a guaran ty  o r  of  s u r e t y s h i p  a s  t h e  same a r e  de f ined  

by Montana's codes.  McLeanls s ta tement  n e c e s s a r i l y  presupposed,  

and of  n e c e s s i t y  had t o  be understood by anyone who heard i t ,  

t h a t  i f  no th ing  happened t o  t h e  Hodacks, and i f  t hey  made t h e i r  

payments on t h e  mortgage which t h e  C r e d i t  Union w a s  t a k i n g  on 

t h e  premises ,  and i f  no th ing  happened t o  t h e  premises ,  t h e  Hodacks 

i n  f o u r  y e a r s  would have s u f f i c i e n t  e q u i t y  i n  t h e  premises  f o r  

t h e  C r e d i t  Union t o  make a f u r t h e r  l oan  t o  Hodacks t o  pay t h e i r  

promissory n o t e  t o  Taylor  f o r  t h e  ba lance  of  t h e  purchase  p r i c e .  

Such s ta tement  d i d  n o t  c o n s t i t u t e  a l e g a l l y  en fo rceab le  promise 

t o  l oan  Hodacks' t h e  money. 

With regard  t o  Counts Two and Three of  P l a i n t i f f ' s  

c la im,  t o  t h e  e f f e c t  t h e  C r e d i t  Union i n t e r f e r e d  w i t h  t h e  c o n t r a c t  



between Tay lor  and t h e  Hodacks because  it took  a  mortgage on 

t h e  p remises  when it loaned  Hodacks t h e  downpayment, and t h e r e -  

a f t e r  b e f o r e  t h e  due  d a t e  o f  Hodacks' n o t e  t o  Tay lor  f o r  t h e  

ba l ance  o f  t h e  purchase  p r i c e ,  loaned t h e  Hodacks a n  a d d i t i o n a l  

sum o r  sums which was secured  by t h e  mortgage,  such a c t s  s t and-  

i n g  a l o n e  do n o t  c o n s t i t u t e  i n t e r f e r e n c e  w i t h  t h e  c o n t r a c t .  The 

a c t s  o f  t h e  C r e d i t  Union w e r e  l e g a l  a c t s ,  f o r  which it was 

o rgan i zed  and a u t h o r i z e d  t o  do.  S t and ing  a l o n e ,  t h e  acts  do  n o t  

g i v e  rise t o  any presumpt ion o r  i n f e r e n c e  t h a t  t h e  a c t s  w e r e  

done t o  induce  o r  c a u s e  Hodacks n o t  t o  pay t h e i r  n o t e .  The 

a c t i o n  o f  i n t e r f e r e n c e  w i t h  c o n t r a c t  r i g h t s  i s  a  t o r t  a c t i o n ,  

t o r t  meaning wrongful  o r  unlawful  o r  w i t h o u t  j u s t i f i c a t i o n .  The 

e lement  o f  m a l i c e  ( n o t  m a l i c e  as it i s  unders tood  i n  t h e  popu l a r  

s e n s e  o f  s p i t e  o r  ill w i l l ,  b u t  malice i n  t h e  l e g a l  s e n s e )  meaning 

t h e  i n t e n t i o n a l  do ing  of  a  wrongful  a c t  w i t h o u t  j u s t i f i c a t i o n  o r  

excuse ,  i s  a n  e s s e n t i a l  e l ement  of  a n  a c t i o n  f o r  i n t e r f e r e n c e  

w i t h  c o n t r a c t .  Such malice i s  n o t  presumed and canno t  b e  i n f e r r e d  

from t h e  commission o f  a  l a w f u l  a c t .  Simonsen v .  Ba r th ,  64 Mont. 

95, 208 P .  938; Burden v. E l l i n g  S t a t e  Bank, 76 Mont. 24, 245 P. 

958; Quin l ivan  v.  Brown O i l  Co., 96 Mont. 147 ,  29 P.2d 374. 

Nothing more be ing  shown t h a n  t h e  commission o f  a  l a w f u l  

a c t  by McLean and t h e  C r e d i t  Union t h e  burden was on Tay lo r  t o  

p r e s e n t  ev idence  o f  a  m a t e r i a l  and s u b s t a n t i a l  n a t u r e  r a i s i n g  a 

genu ine  i s s u e  o f  f a c t  on t h e  e lement  o f  ma l i c e .  

The govern ing  law on a  motion f o r  summary judgment i s  

s t a t e d  i n  DeWinter v. Capp Homes, I n c . ,  162 Mont. 1 9 ,  24, 507 

"The t r i a l  judge was f aced  w i t h  a  set o f  f a c t s  
t h a t  cou ld  o n l y  produce one  c o n c l u s i o n .  I n i -  
t i a l l y ,  t h e  burden was on d e f e n d a n t  t o  show a n  
absence  of  any i s s u e  o f  m a t e r i a l  f a c t .  When 
defendan t  m e t  t h e  burden,  it w a s  incumbent upon 
t h e  p l a i n t i f f  t o  p r e s e n t  ev idence  t o  raise a  
genu ine  i s s u e .  A s  w e  r e c e n t l y  s a i d  i n  Roope v. 



The Anaconda Company, 159 Mont. 28, 494 P.2d 
922, 29 St.Rep. 170, 174: 

" 'The burden of  e s t a b l i s h i n g  t h e  absence of any 
i s s u e  of  m a t e r i a l  f a c t  i s  on t h e  p a r t y  seek ing  
summary judgment. Byrne v .  P l a n t e ,  154 Mont. 6 ,  
459 P.2d 266, and c i t a t i o n s  t h e r e i n .  But where, 
a s  he re ,  t h e  record  d i s c l o s e s  no genuine i s s u e  
a s  t o  any m a t e r i a l  f a c t ,  t h e  burden i s  upon t h e  
p a r t y  opposing t h e  motion t o  p r e s e n t  evidence of  
a  m a t e r i a l  and s u b s t a n t i a l  n a t u r e  r a i s i n g  a  genuine 
i s s u e  of f a c t .  F lansberg  v.  Mont. Power Co., 154 
Mont. 53, 460 P.2d 263, and a u t h o r i t i e s  c i t e d  
t h e r e i n . '  (Emphasis added) 

" I n  S t a t e  ex re l .  Bur l ing ton  Northern v .  D i s t r i c t  
Court ,  159 Mont. 295, 496 P.2d 1152, 29 St.Rep. 
380, w e  a f f i rmed t h a t  r u l e :  

" ' F a i l u r e  of  t h e  p a r t y  opposing t h e  motion t o  
e i t h e r  raise o r  demonstra te  t h e  e x i s t e n c e  o f  a  
genuine i s s u e  of m a t e r i a l  f a c t ,  o r  t o  demon- 
s t ra te  t h a t  t h e  l e g a l  i s s u e  should n o t  be d e t e r -  
mined i n  f avo r  of  t h e  movant, i s  evidence t h a t  
t h e  p a r t y ' s  burden w a s  n o t  c a r r i e d .  Summary 
judgment i s  then  proper ,  t h e  c o u r t  being under no 
du ty  t o  a n t i c i p a t e  proof t o  e s t a b l i s h  a  m a t e r i a l  
and s u b s t a n t i a l  i s s u e  of f a c t . ' "  

F i n a l l y ,  when t h e  Hodacks d i d  n o t  pay t h e  $3,000 n o t e  on 

t h e  due d a t e ,  Taylor  n o t  on ly  sued Hodacks, b u t  McLean and t h e  

C r e d i t  Union a s  w e l l .  Th is  s u i t  was s e t t l e d  by t h e  Hodacks 

borrowing $1,500 from t h e  C r e d i t  Union and paying it t o  Taylor ,  

who accep ted  a  n o t e  from t h e  Hodacks a t  t h a t  t ime f o r  t h e  remain- 

i n g  $1,500 which n o t e  Taylor  t h i s  t i m e  secured  by a  second mort- 

gage on t h e  premises .  La t e r  on November 20, 1974, Taylor  f i l e d  

a s a t i s f a c t i o n  o f  t h e  second mortgage when Hodacks pa id  t h e  $1,500 

n o t e  w i th  money a g a i n  borrowed from t h e  C r e d i t  Union. Th i s  con- 

s t i t u t e d  n o t  on ly  an accord and s a t i s f a c t i o n  and any ex t ingu i sh -  

ment of t h e  c l a im  she  had a g a i n s t  Hodacks, b u t  a l s o  any p o s s i b i l i t y  

of a  c l a im  she  could have had a g a i n s t  McLean and t h e  C r e d i t  Union. 

The d i s t r i c t  c o u r t ' s  o r d e r  g r a n t i n g  summary judgment t o  

defendants  i s  a f f i rmed.  



We concur:  

Justices u 


