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M r .  J u s t i c e  John Conway Harr ison d e l i v e r e d  t h e  Opinion of  t h e  
Court .  

The s t a t e  of Montana b r i n g s  t h i s  appea l  from an  o r d e r  

of t h e  d i s t r i c t  c o u r t ,  Powder River County, suppress ing  evidence 

as i l l e g a l l y  s e i zed .  The defendant ,  Mi l l a rd  Wade LaFlamrne, w a s  

charged wi th  c r i m i n a l  m i s c h i e f ,  i n  v i o l a t i o n  of  s e c t i o n  94 -6 -102(1 ) ( a ) ,  

R.C.M. 1947, caus ing  damages of more than  $150, a f e lony .  

On January 24, 1975, a . 4 4  magnum p i s t o l  w a s  used t o  

damage a weigh s t a t i o n  near  Broadus. I t  was known t h a t  t h e  de- 

fendant  owned a . 4 4  magnum and on January 27, 1975, t h e  Powder 

River County s h e r i f f ,  accompanied by t h e  Cus te r  County s h e r i f f  

approached t h e  defendant  on t h e  grounds of M i l e s  Community Col lege 

and asked i f  a b a l l i s t i c s  examination could be made of d e f e n d a n t ' s  

weapon. Defendant agreed and went t o  t h e  room where he s t a y e d ,  

fol lowed by t h e  two peace o f f i c e r s  who wai ted i n  t h e  room whi l e  

defendant  looked f o r  t h e  weapon. Defendant was unable  t o  f i n d  

t h e  weapon t h e r e .  A t  t h i s  p o i n t ,  t h e  Powder River County s h e r i f f  

suggested t h a t  be fo re  defendant  r e p o r t  t h e  weapon miss ing ,  de- 

f endan t  should examine t h e  l i g h t  u t i l i t y  pickup t r u c k  t h a t  he 

owned t o  s e e  i f  t h e  p i s t o l  was t h e r e .  Defendant s t a t e d  i n  re- 

sponse t o  t h i s  sugges t ion :  

" I *  * * I d o n ' t  know i f  it w a s  o u t  t h e r e  o r  n o t ' ,  
and I s a i d ,  ' I ' d  go t a k e  a look '  " 

A f t e r  a b r i e f  examination of  t h e  smal l  pickup t r u c k ,  t h e  de- 

fendant  made a comment t o  t h e  e f f e c t :  

" * * * ' W e l l ,  I guess  i t ' s  n o t  h e r e '  * * *." 

The Powder River County s h e r i f f  r e c a l l e d  what happened nex t :  

" * * * when he q u i t  looking ,  I s a i d ,  'How 
about  behind t h e  s e a t '  and -- ' W e l l ,  I d o n ' t  
t h i n k  s o ' ,  he s a i d ,  and I j u s t  t i pped  t h e  s e a t  
ahead whi le  I was s t and ing  t h e r e ,  and t h e r e  it 
l a i d .  " 

The s h e r i f f  con f i s ca t ed  t h e  . 4 4  magnum t h a t  he found on t h e  f l o o r  

of t h e  pickup t r u c k .  



The defendant  contends  t h a t  t h e  s e a r c h  made by t h e  

Powder River County s h e r i f f  of h i s  pickup t r u c k  v i o l a t e s  t h e  

Four th  Amendment's gua ran tee  of freedom from unreasonable  

s ea rches  and t h e  s i m i l a r  gua ran tee  i n  t h e  Montana C o n s t i t u t i o n  

i n  A r t i c l e  11, Sec t ion  11. He f u r t h e r  a l l e g e s  t h a t  it v i o l a t e d  

t h e  s e c t i o n  of t h e  Code of  Criminal  Procedure which c o d i f i e s  

t h e s e  gua ran tees ,  s e c t i o n  95-701, R.C.M. 1947. This  s e c t i o n  

a u t h o r i z e s  s ea rches  t o  be made: 

" ( a )  A s  an  i n c i d e n t  t o  a  l awfu l  arrest. 

" (b)  With t h e  consen t  of t h e  accused * * * 
" ( c )  By t h e  a u t h o r i t y  of a v a l i d  s e a r c h  war ran t .  

" ( d )  Under a u t h o r i t y  and w i t h i n  t h e  scope of  a  
r i g h t  of l awfu l  i n s p e c t i o n  g ran ted  by law." 

A t  t h e  t i m e  of  t h e  s ea rch  t h e r e  w a s  no lawful  a r r e s t  and 

no s e a r c h  war ran t ,  s o  subsec t ions  ( a )  and (c) a r e  n o t  a p p l i c a b l e .  

The s e a r c h  was n o t  a r o u t i n e  i n s p e c t i o n  type  s e a r c h  contemplated 

by subsec t ion  ( d ) .  Therefore  t h e  on ly  b a s i s  remaining and t h e  

on ly  one claimed a s  t h e  b a s i s  f o r  t h e  s e a r c h  i s  t h a t  of  subsec- 

t i o n  ( b ) ,  t h a t  t h e  s e a r c h  w a s  one conducted wi th  t h e  consen t  of 

t h e  accused.  

The ques t ion  b e f o r e  t h i s  Court  i s  whether defendant  gave 

h i s  consen t  t o  have h i s  pickup t r u c k  searched.  There i s  a  heavy 

burden of proof r e q u i r e d  t o  show t h a t  t h e r e  w a s  a  consen t .  The 

United S t a t e s  Supreme Court  i n  Bumper v.  North Ca ro l ina ,  391 U.S. 

543, 20 L ed 2d 797, 802, 88 S.Ct. 1788, set f o r t h  t h e  b a s i c  

requirement :  

"When a prosecu tor  seeks  t o  r e l y  upon consen t  
t o  j u s t i f y  t h e  lawfulness  of a  s ea rch ,  he has  
t h e  burden of  proving t h a t  t h e  consen t  was, i n  
f a c t ,  f r e e l y  and v o l u n t a r i l y  given.  * * * "  

The Ninth C i r c u i t  Court  of Appeals gave a more e l a b o r a t e  state- 

ment of t h i s  requirement  i n  Channel1 v.  United S t a t e s ,  285 F.2d 

217, 219 (1960) ,  saying:  



"A sea rch  and s e i z u r e  may be made wi thout  a 
s e a r c h  warrant  i f  t h e  i n d i v i d u a l  f r e e l y  and 
i n t e l l i g e n t l y  g i v e s  h i s  unequivocal  and s p e c i f i c  
consen t  t o  s ea rch ,  uncontaminated by any d u r e s s  
o r  coe rc ion ,  a c t u a l  o r  impl ied.  The Government 
has  t h e  burden of  proving by c l e a r  p o s i t i v e  
evidence t h a t  such consen t  w a s  g iven ."  

This  Court  has expressed a similar view i n  S t a t e  v. P e t e r s ,  146 

Mont. 188, 205, 405 P.2d 642, when it s a i d  t h a t  a p p e l l a n t  through 

h i s  " * * * v e r b a l  consen t  and a c t i v e  coope ra t ion  ' r e f l e c t e d  an  

unders tanding,  uncoerced,  and unequivocal  e l e c t i o n  t o  g r a n t  [ t h e  

a u t h o r i t i e s ]  a l i c e n s e  which he knew could  be f r e e l y  and e f f e c t i v e -  

l y  w i thhe ld . ' "  

The ques t ion  t o  be answered i n  t h i s  c a s e  i s  whether t h e  

words and a c t i o n s  of  t h e  defendant  w e r e  such t h a t  a  f r e e l y  g iven ,  

unequivocal ,  and s p e c i f i c  consen t  i s  shown by clear p o s i t i v e  

evidence.  

The f i r s t  evidence i s  t h i s :  A t  t h e  suppress ion  hea r ing  

t h e  Powder River County s h e r i f f  upon ques t ion ing  by t h e  c o u r t  

admi t ted  t h a t  he had never asked t h e  defendant  i f  he could s e a r c h  

t h e  d e f e n d a n t ' s  room o r  t r u c k .  The c r u c i a l  q u e s t i o n  "Can I sea rch  

your pickup t ruck?"  w a s  never asked,  

Nearly a l l  t h e  c a s e s  t h a t  d e a l  w i th  t h e  problem of whether 

t h e r e  was a clear and unequivocal  consen t  fo l low a s i m i l a r  f a c t u a l  

p a t t e r n .  I n  t h o s e  c a s e s ,  t h e  defendant  g i v e s  a clear v e r b a l  con- 

s e n t  bu t  does something which i n d i c a t e s  a c o n t r a r y  i n t e n t .  For 
97 , 

example i n  Cipres  v. United S t a t e s ,  343 F.2d 95,/(1965), t h e  de- 

fendant ,  when asked i f  t h e  a u t h o r i t i e s  cou ld  sea rch  her  bags s a i d ,  

"Yes, I have no th ing  t o  h ide ."  b u t  went on t o  say  t h a t  s h e  d i d  no t  

have t h e  keys t o  t h e  bags,  t h a t  t h e  keys w e r e  i n  New York. The 

bags w e r e  n o t  locked and t h e  a u t h o r i t i e s  searched them. I n  t h e  

S t a t e  of  Montana v .  Tomich, 3 3 2  F.2d 987 989 (1964) ,  t h e  deputy 

asked t h e  defendant  i f  he could  sea rch  t h e  t runk  of t h e  defend- 

a n t ' s  c a r  and t h e  defendant  s a i d ,  "Yes, you can." b u t  a l s o  s a i d  



t h a t  he d i d  n o t  have t h e  key s o  it could  n o t  be opened. D e -  

f endant  had t h e  key i n  h i s  shoe.  Thc deputy had a locksmith  

open t h e  t r u n k  and it was searched.  I n  bo th  of  t h e s e  cases 

t h e  Ninth C i r c u i t  found t h a t  t h e  s e a r c h  was n o t  a v a l i d  un- 

equivoca l  consen t  t o  a search .  While t h i s  Court  i s  n o t  i n  

f u l l  agreement w i t h  t h a t  i n t e r p r e t a t i o n  it i s  c l e a r  t h a t  i n  

t h e  absence of a p o s i t i v e  v e r b a l  a s s e n t  t o  t h e  s ea rch ,  equ ivoca l  

conduct  a lone  i s  i n s u f f i c i e n t  as a b a s i s  f o r  a n  i n f e r e n c e  of  

consen t  t o  s ea rch ,  which i s  a waiver of a c o n s t i t u t i o n a l  r i g h t .  

The d i s t r i c t  c o u r t  asked t h e  Powder River County s h e r i f f  t h i s  

ques t ion :  

"Q. You j u s t  took it from t h e  c i rcumstances ,  
t h a t  he was g i v i n g  h i s  consen t?  A .  W e l l ,  he 
unlocked t h e  door and went i n  and looked i n  
and s a i d  t h a t  it wasn ' t  h e r e ,  and I t o l d  him 
t h a t  he should look everywhere t h a t  it might be 
be fo re  he r e p o r t e d  it miss ing ."  

This  s ta tement  i s  n o t  t h e  s o r t  of c l e a r  evidence r e q u i r e d  t o  

show t h e  v a l i d  unequivocal  consen t  t h a t  i s  r e q u i r e d  f o r  t h e  waiver 

of a c o n s t i t u t i o n a l  r i g h t .  

A comparison of t h e  f a c t s  of  t h i s  c a s e  and P e t e r s  shows 

t h e  s u b s t a n t i a l  d i f f e r e n c e  between t h e  two c a s e s .  I n  P e t e r s  

defendant  gave h i s  v e r b a l  a s s e n t  t o  t h e  s e a r c h  and a c t i v e l y  

a s s i s t e d  t h e  a u t h o r i t i e s  i n  t h e  s ea rch .  Here, defendant  never 

gave h i s  v e r b a l  a s s e n t  t o  t h e  s ea rch  and d i d  a l l  t h e  s ea rch ing  

h imse l f .  I f  P e t e r s  had t o l d  t h e  a u t h o r i t i e s  t h a t  he would look  

f o r  t h e  c a l v e s  himself  and then  r epo r t ed  t h a t  he had found noth- 

i n g  unusual ,  t h e  a u t h o r i t i e s  would n o t  have been j u s t i f i e d  i n  

e n t e r i n g  t h e  premises themselves  and making t h e i r  own sea rch .  

For t h e  same reasons  t h e  s h e r i f f  h e r e  could  n o t  s e a r c h  t h e  t r u c k  

a f t e r  defendant  had looked f o r  t h e  weapon and r epo r t ed  t h a t  it 

was n o t  i n  t h e  t r u c k .  

For a c a s e  where no sea rch  w a s  made by o f f i c e r s  b u t  a 

r i f l e  w a s  v o l u n t a r i l y  t u rned  over  t o  t h e  s h e r i f f  who v o l u n t a r i l y  



rece ived  it, see  S t a t e  v. W i l l i a m s ,  153 Mont. 2 6 2 ,  455 P.2d 634. 

For t h e s e  r ea sons  t h e  o r d e r  of t h e  d i s t r i c t  c o u r t  i s  

a £  f  irmed . 

We concur:  I 

judge, s i t t i n g  i n  p l a c e  of M r .  
Chief J u s t i c e  J a m e s  T. Har r i son .  


