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M r .  J u s t i c e  Frank I. Haswell d e l i v e r e d  t h e  Opinion of  t h e  Court .  

P l a i n t i f f  Mark M. Moore, a s  buyer ,  brought  t h i s  a c t i o n  

a g a i n s t  defendants  Swansons, as  sel lers,  t o  r e s c i n d  a  c o n t r a c t  

f o r  deed o r ,  i n  t h e  a l t e r n a t i v e ,  t o  recover  money damages. The 

d i s t r i c t  c o u r t  awarded damages t o  p l a i n t i f f ,  and defendants  appea l .  

On J u l y  18 ,  1973, p l a i n t i f f  and defendants  executed a  

c o n t r a c t  f o r  deed whereby defendants  agreed t o  convey t o  p l a i n -  

t i f f  t h e  Alpine V i l l a g e  Motel near  Red Lodge, Montana and t h e  

p rope r ty  upon which t h e  motel  was s i t u a t e d ,  c o n s i s t i n g  o f  approx- 

imate ly  twelve a c r e s .  The purchase  p r i c e  w a s  $98,000, of which 

$73,000 w a s  payable on t e r m s  over  t e n  yea r s .  

During n e g o t i a t i o n s  preceding t h e  formal  c o n t r a c t ,  t h e  

p l a i n t i f f  made s p e c i f i c  i n q u i r y  of de fendan t s  concerning wate r  

r i g h t s  a v a i l a b l e  t o  t h e  p rope r ty .  Defendant Howard Swanson t o l d  

p l a i n t i f f  t h a t  defendants  owned a l l  of t h e  s p r i n g  r i g h t s  on t h e  

p rope r ty  and t h a t  t h e  motel  and r e s i d e n c e  were connected t o  Red 

Lodge c i t y  water .  These r e s p r e s e n t a t i o n s  were embodied i n  t h e  

c o n t r a c t  by r e c i t i n g  t h e r e i n  t h e  promise t h a t  t h e  going bus ines s  

known a s  t h e  Alpine V i l l a g e  Motel,  t o g e t h e r  w i t h  a l l  i t s  " c o n t r a c t s  

and engagements, b e n e f i t s  and advantages , "  w a s  a s su red  t o  t h e  

p l a i n t i f f - b u y e r .  The c o n t r a c t  f u r t h e r  warranted f e e  s imple  t i t l e  

i n  t h e  desc r ibed  r e a l t y  and i n  " a l l  water  r i g h t s  used i n  connec t ion  

the rewi th .  " 

The evidence adduced a t  t r i a l  e s t a b l i s h e d  t h e  fo l lowing  

f a c t s  concerning t h e s e  "water r i g h t s "  i n  t h e  p rope r ty .  The s p r i n g  

r i g h t s  on t h e  p rope r ty  had been r e se rved  t o  a d j o i n i n g  land  by an 

ins t rument  executed i n  1940. When t h e  de fendan t s  purchased t h e  

p rope r ty  i n  1952, t h e i r  own deed was s u b j e c t  t o  t h i s  r e s e r v a t i o n  

of s p r i n g  wate rs  t o  t h e  a d j o i n i n g  owners. However, de fendan t s  

d i d  n o t  d i s c l o s e  t h i s  f a c t  t o  t h e  p l a i n t i f f  e i t h e r  i n  o r a l  negot ia -  

t i o n s  o r  i n  t h e  c o n t r a c t  f o r  deed. I n  a d d i t i o n ,  p l a i n t i f f  was 



never informed of t h e  f a c t  t h a t  t h e  c i t y  water  connected t o  t h e  

p rope r ty  w a s  provided by a  p r i v a t e  l i n e  approximately  one thousand 

f e e t  long.  This  l i n e  r a n  through and a c r o s s  p rope r ty  owned by 

t h e  Northern P a c i f i c  Railway. The Northern P a c i f i c  had g iven  two 

pe rmi t s  f o r  t h i s  l i n e  which were a b s o l u t e l y  c a n c e l a b l e  upon 90 

days  n o t i c e .  The pe rmi t s  r equ i r ed  t h a t  t h e  e n t i r e  l i n e  be main- 

t a i n e d  and r e p a i r e d  a t  t h e  u s e r ' s  s o l e  expense. The Northern 

P a c i f i c  pe rmi t s  w e r e  n o t  a  ma t t e r  of p u b l i c  record  and they  were 

i n  t h e  de fendan t s '  p r i v a t e  possess ion .  The i r  e x i s t e n c e  w a s  n o t  

made known t o  p l a i n t i f f  u n t i l  a f t e r  he had s igned t h e  c o n t r a c t  

and made payments. F u r t h e r ,  t h e  pe rmi t s  were n o t  a s s i g n a b l e  by 

defendants  wi thout  t h e  Northern P a c i f i c ' s  w r i t t e n  consen t ;  de- 

f endan t s  had never ob ta ined  such consent .  

The c o n t r a c t  h e r e i n  e n t i t l e d  p l a i n t i f f  t o  an  a b s t r a c t  

of  t i t l e  which " s h a l l  show a  good r eco rd  f e e  s imple  t i t l e  i n  t h e  

S e l l e r s . "  I f  t h e  a b s t r a c t  d i s c l o s e d  d e f e c t s  n o t  c o r r e c t e d  by 

sellers w i t h i n  a  r ea sonab le  t i m e ,  buyer was then  g iven  t h e  r i g h t  

t o  c a n c e l  t h e  c o n t r a c t .  A f t e r  p l a i n t i f f  r ece ived  t h e  a b s t r a c t ,  

he had it examined by an  a t t o r n e y .  The examination d i s c l o s e d  

t h e  r e s e r v a t i o n  of s p r i n g  r i g h t s  t o  p l a i n t i f f ' s  neighbors .  P l a in -  

t i f f  gave de fendan t s '  a t t o r n e y  w r i t t e n  n o t i f i c a t i o n  t h a t  he  d i d  

n o t  a c c e p t  t h e  a b s t r a c t ,  a s  was h i s  r i g h t  under t h e  c o n t r a c t .  

Defendants never  took s t e p s  t o  c o r r e c t  t h e s e  d e f e c t s .  

Another a s p e c t  of t h e  t r a n s a c t i o n  concerns  t h e  Alp ine  

V i l l a g e  Mote l ' s  T r i p l e  A r a t i n g  wi th  t h e  American Automobile 

Assoc ia t ion .  During n e g o t i a t i o n s ,  defendants  s p e c i f i c a l l y  t o l d  

p l a i n t i f f  t h a t  t h e  motel  f u l l y  complied wi th  T r i p l e  A s t anda rds .  

A covenant of t h e  c o n t r a c t  r equ i r ed  t h e  p l a i n t i f f  t o  ma in t a in  

t h e  m o t e l ' s  membership w i t h  t h e  American Automobile Assoc i a t i on  

du r ing  t h e  term of t h e  c o n t r a c t .  Never the less ,  be fo re  t h e  p l a i n -  

t i f f  and h i s  wi fe  took possess ion  of t h e  premises  i n  accordance 



w i t h  t h e  c o n t r a c t ,  d e f e n d a n t s  r e c e i v e d  a  w r i t t e n  d e f i c i e n c y  

n o t i f i c a t i o n  from t h e  A s s o c i a t i o n  t h a t  c e r t a i n  improvements 

w e r e  r e q u i r e d ;  and d e f e n d a n t s  i n  no way communicated t h i s  

i n fo rma t ion  t o  t h e  p l a i n t i f f  o r  h i s  w i f e .  Because o f  t h e  de-  

f i c i e n c y  n o t i c e ,  p l a i n t i f f  expended $1,720.13 f o r  t h e  i t e m s  

n ece s sa ry  t o  r e t a i n  t h e  m o t e l ' s  T r i p l e  A r a t i n g .  

Regarding bo th  t h e  wa te r  r i g h t s  from t h e  c i t y  l i n e  

and t h e  s p r i n g s ,  and t h e  T r i p l e  A s t a n d a r d s ,  t h e  p l a i n t i f f  

t e s t i f i e d  t h a t  he  would n o t  have purchased t h e  mote l  p r o p e r t y  

had t h e  de f endan t s  a p p r i s e d  him o f  t h e  f a c t s  a s  t hey  subsequen t l y  

developed and a s  w e  have o u t l i n e d  above.  

When it became a p p a r e n t  t o  p l a i n t i f f  t h a t  t h e  d e f e n d a n t s  

w e r e  n o t  go ing  t o  remedy t h e  t i t l e  d e f e c t s  o r  make t h e  n e c e s s a r y  

improvements t o  t h e  p r o p e r t y ,  p l a i n t i f f  f i l e d  s u i t  f o r  r e s c i s s i o n  

based upon f r a u d  and f a i l u r e  o f  c o n s i d e r a t i o n ,  o r  a l t e r n a t i v e l y ,  

f o r  damages f o r  t h e  r e a s o n a b l e  c o s t s  o f  p rov id ing  a  new wa te r  

supp ly  and f o r  making n e c e s s a r y  improvements t o  m a i n t a i n  T r i p l e  

A s t a n d a r d s  i n  t h e  amount o f  $10,000. Fol lowing a non jury  t r i a l  

b e f o r e  D i s t r i c t  Judge C .  B. Sande, t h e  c o u r t  e n t e r e d  f i n d i n g s  o f  

f a c t  and conc lu s ions  o f  law denying r e s c i s s i o n  b u t  awarding p l a i n -  

t i f f  $8,000 i n  damages p l u s  a  re fund  o f  i n t e r e s t .  The damages 

w e r e  t o  be deducted  from t h e  t o t a l  c o n t r a c t  p r i c e  r a t h e r  t h a n  be 

p a i d  upon judgment, making t h e  c o n t r a c t  p r i z e  $90,000 i n s t e a d  o f  

$98,000. Defendants  a p p e a l  from t h e  d i s t r i c t  c l o u r t ' s  d e n i a l  o f  

t h e i r  motion f o r  a  new t r i a l ,  and p r e s e n t  t h r e e  i s s u e s  f o r  review:  

1. Did t h e  d i s t r i c t  c o u r t  err i n  f i n d i n g  t h a t  t h e  c i t y  

wa te r  w a s  u n a v a i l a b l e  t o  p l a i n t i f f  a s  a m a t t e r  of  r i g h t ?  

2 .  Did t h e  d i s t r i c t  c o u r t  err  i n  conc lud ing  t h a t  c i t y  

wa te r  was a  wa te r  r i g h t  under t h e  c o n t r a c t  f o r  deed? 

3 .  Was t h e r e  s u b s t a n t i a l  ev idence  t o  s u p p o r t  t h e  d i s t r i c t  

c o u r t ' s  award of  damages t o  p l a i n t i f f ?  



Denial  of r e s c i s s i o n  i s  n o t  r a i s e d  as  an  i s s u e  on 

appea l .  

A s  t o  t h e  f i r s t  i s s u e ,  t h e  b a r e  f a c t s  of t h e  r eco rd  

show t h a t  t h e  c i t y  wate r  l i n e  connect ing w i t h  t h e  motel  p rope r ty  

e x i s t e d  f o r  t h e  b e n e f i t  of  t h e  p rope r ty  owners on ly  a t  t h e  

s u f f e r a n c e  of  t h e  Northern P a c i f i c  Railway. The Northern P a c i f i c  

permi t  t o  u se  t h e  water  l i n e  w a s  c a n c e l a b l e  by it upon n i n e t y  

days  n o t i c e .  The f a c t  it had n o t  y e t  been c a n c e l l e d  a t  t h e  

t i m e  of  t r i a l  i s  immater ia l .  There was n o t  a  s c i n t i l l a  of ev i -  

dence t h a t  t h e  motel  p rope r ty  w a s  w i t h i n  t h e  boundar ies  of  t h e  

Red Lodge Municipal water  s e r v i c e  a r e a ;  s o  t h e  d i s t r i c t  c o u r t  

could n o t  indulge  i n  t h e  presumption t h a t  t h e  c i t y  had a  "duty" 

t o  f u r n i s h  w a t e r  t o  t h e  p rope r ty  under t h e  r u l e  of Polson v .  

Pub l i c  S e r v i c e  Commission, 155 Mont. 464, 473 P.2d 508. There- 

f o r e ,  t h e  c i t y  water  was n o t  a v a i l a b l e  as a  matter of r i g h t  and 

t h e  d i s t r i c t  c o u r t  d i d  n o t  err i n  s o  ho ld ing .  

I n  t h e i r  second i s s u e ,  defendants  contend a l t e r n a t i v e l y  

t h a t  t h e  c i t y  w a t e r  connec t ion  was n o t  a  " w a t e r  r i g h t "  as  t h a t  

t e r m  was used i n  t h e  c o n t r a c t  f o r  deed.  This  i s s u e  t u r n s  on t h e  

meaning of t h e  words used i n  t h e  c o n t r a c t u a l  d e s c r i p t i o n  of  t h e  

r e a l  p r o p e r t y  conveyed: "TOGETHER w i t h  a l l  w a t e r  r i g h t s  used i n  

connec t ion  the rewi th . "  ~ e f e n d a n t s  sugges t  t h a t  "water r i g h t s "  

i s  a  t e r m  of a r t  r e f e r r i n g  s p e c i f i c a l l y  t o  p rope r ty  r i g h t s  reg-  

u l a t e d  by t h e  s t a t e  under T i t l e  89, R.C.M. 1947. Thus, t hey  say ,  

t h e  c i t y  w a t e r  was n o t  such a  s p e c i f i c  p rope r ty  r i g h t  and was 

n o t  included i n  t h e  c o n t r a c t .  However, such a s t r i c t  i n t e r p r e t a -  

t i o n  of t h e  language i s  un tenable  under t h e  f a c t s  of t h i s  c a s e .  

P l a i n t i f f  i s  an  inexper ienced buyer of r e a l  e s t a t e  w i th  a  n i n t h  

g rade  educa t ion .  Defendants and p l a i n t i f f  s p e c i f i c a l l y  d i scus sed  

t h e  u se  of t h e  c i t y  water  on t h e  premises  i n  t h e i r  n e g o t i a t i o n s  

and p l a i n t i f f  communicated t o  defendants  h i s  concern about  a l l  



water u sab le  thereon .  We a r e  t h e r e f o r e  guided by s e c t i o n  

13-710, R.C.M. 1947, concerning i n t e r p r e t a t i o n  of c o n t r a c t s :  

"The words of a c o n t r a c t  a r e  t o  be understood 
i n  t h e i r  o r d i n a r y  and popular  s ense ,  r a t h e r  t han  
according t o  t h e i r  s t r i c t  l e g a l  meaning, u n l e s s  
used by t h e  p a r t i e s  i n  a t e c h n i c a l  s ense ,  o r  un- 
l e s s  a s p e c i a l  meaning is  g iven  t o  them by usage ,  
i n  which c a s e  t h e  l a t t e r  must be followed." 

The d i s t r i c t  c o u r t  was c o r r e c t  i n  holding t h a t :  

I' * * * f o r  purposes of t h e  c o n t r a c t  f o r  deed 
which forms t h e  s u b j e c t  of t h i s  a c t i o n ,  Red Lodge 
c i t y  water  s h a l l  be deemed a water  r i g h t  used i n  
connect ion w i t h  t h e  l ands  s o l d  by de fendan t s  t o  
p l a i n t i f f . "  

The f i n a l  i s s u e  r a i s e d  by defendants  i s  whether t h e  

evidence s u b s t a n t i a t e s  t h e  award of damages t o  p l a i n t i f f .  A s  

shown by t h e  f a c t  t h a t  t h e  sp r ing  wa te r s  on t h e  motel  p rope r ty  

were owned by a d j o i n i n g  landowners r a t h e r  t han  by t h e  owner of 

t h e  motel  p rope r ty ,  and by our  d i s c u s s i o n  of t h e  f i r s t  i s s u e  

r ega rd ing  u n a v a i l a b i l i t y  of c i t y  water  a s  a m a t t e r  of r i g h t ,  i t  

i s  p l a i n  t h a t  p l a i n t i f f  d i d  n o t  r e c e i v e  t h e  water  r i g h t s  f o r  

which he c o n t r a c t e d .  I n s t e a d  of  awarding r e s c i s s i o n ,  t h e  d i s t r i c t  

c o u r t  determined t h e  r ea sonab le  c o s t  of d r i l l i n g  w e l l s  and re- 

p l ac ing  t h e  water  system s o  t h a t  p l a i n t i f f  would n o t  be depend- 

e n t  on h i s  neighbors  and t h e  c i t y ,  and t h e  a c t u a l  c o s t  of remedy- 

i ng  d e f e c t s  i n  t h e  motel  pursuant  t o  t h e  d e f i c i e n c y  n o t i c e .  

W i t h - r e s p e c t  t o  t h e  c o s t  of w e l l s  and wate r ,  t h e  on ly  

evidence a t  t r i a l  was a b id  by a l o c a l  c o n t r a c t o r  f o r  t h e  con- 

s t r u c t i o n  of a new water  system. The e s t i m a t e  was $7,380.70, and 

t h e  d i s t r i c t  c o u r t  found t h i s  t o  be t h e  r ea sonab le  c o s t  of con- 

s t r u c t i n g  an a l t e r n a t i v e  wate r  supply f o r  t h e  motel  p rope r ty .  

Defendants do no t  c o n t e s t  t h e  reasonableness  of  t h e  b id  p e r  -- se, 

b u t  contend t h a t  t h e  proposed c o n s t r u c t i o n  i s  unneces sa r i l y  

l a r g e  f o r  supplying p r e s e n t  water  needs t o  t h e  motel  and t o  

p l a i n t i f f ' s  r e s idence .  However, t h e r e  i s  no evidence t h a t  t h e  

proposed water  system would produce an amount of  water  d i s -  



p r o p o r t i o n a t e l y  l a r g e r  t han  t h e  amount of  water which p l a i n t i f f  

c o n t r a c t e d  t o  purchase  a s  p a r t  of t h e  p rope r ty  from t h e  defend- 

a n t s .  Thus t h e  c o s t  of  water  supply replacement  i s  supported 

by s u b s t a n t i a l ,  uncont rad ic ted  evidence and w e  w i l l  n o t  d i s t u r b  

t h e  d i s t r i c t  c o u r t ' s  f i n d i n g  on appea l .  

Defendants a l s o  c la im t h a t  t h e  damages awarded f o r  re- 

placement of water  supply are s p e c u l a t i v e  a s  based upon a  poss i -  

b i l i t y  of  f u t u r e  i n j u r y .  This  argument, however, depends upon 

t h e  erroneous p r o p o s i t i o n  t h a t  p l a i n t i f f  has  s u f f e r e d  no l e g a l  

harm. To t h e  c o n t r a r y ,  p l a i n t i f f  i s  p r e s e n t l y  e n t i t l e d  t o  t h e  

b e n e f i t  of  h i s  ba rga in ,  t h a t  i s ,  t h e  b e n e f i t  of  t h e  adequate  

wate r  supply which defendants  promised t o  d e l i v e r .  A s  h e r e t o f o r e  

demonstra ted,  p l a i n t i f f  i s  n o t  e n t i t l e d  t o  c i t y  water  a s  a 

m a t t e r  of  r i g h t ,  nor does  he have r i g h t s  i n  s p r i n g  wate rs  r e se rved  

t o  h i s  neighbors .  This  p r e s e n t  i n j u r y  i s  compensable a s  found by 

t h e  d i s t r i c t  c o u r t .  

F i n a l l y ,  t h e  d i s t r i c t  c o u r t  d i d  n o t  e r r  i n  awarding 

p l a i n t i f f  h i s  expenses i ncu r r ed  i n  improving t h e  motel  t o  r e t a i n  

i t s  T r i p l e  A r a t i n g .  I t  i s  undisputed t h a t  t h e  r e p a i r  expenses 

w e r e  necessary  t o  meet T r i p l e  A s t a n d a r d s ,  and t h a t  p l a i n t i f f  ex- 

pended t h e  amount awarded. Thus, s u b s t a n t i a l  evidence suppor t s  

t h e  f i n d i n g s  and conc lus ions  of t h e  d i s t r i c t  c o u r t .  

The "a s  i s "  d i s c l a i m e r  c l a u s e  r ega rd ing  c o n d i t i o n  of  

premises does  n o t  b a r  p l a i n t i f f ' s  recovery  of r e p a i r  damages. 

Defendants r ep re sen ted  t o  p l a i n t i f f  t h a t  t h e  motel  w a s  i n  a l l  

r e s p e c t s  i n  compliance w i t h  T r i p l e  A s t a n d a r d s ,  when i n  f a c t  it 

w a s  n o t .  The d i s t r i c t  c o u r t  c o r r e c t l y  found t h i s  r e p r e s e n t a t i o n  

t o  be m a t e r i a l  t o  t h e  t r a n s a c t i o n  and a  m a t t e r  c o n t r i b u t i n g  t o  

a p a r t i a l  f a i l u r e  of  c o n s i d e r a t i o n  on de fendan t s '  p a r t .  There- 

f o r e ,  damages a r e  a p p r o p r i a t e  t o  compensate t h e  p l a i n t i f f .  Com- 

pare :  Fonta ine  v .  Lyng, 61 Mont. 5 9 0 ,  202 P.  1112. 



F i n d i n g  no e r r o r ,  w e  a f f i r m  t h e  judgment o f  t h e  

d i s t r i c t  c o u r t .  

J u s t i c e  

--W? concur :  A 

Chief  J u s t i c e  n 

Hon. ~ R O ~  L. ~ b ~ i n n o n ,  D i s t r i c t  
Judge,  s i t t i n g  i n  p l a c e  o f  M r .  
J u s t i c e  Wesley C a s t l e s .  


