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F i l e d :  D~~ Z~ 19f6 



M r .  Chief J u s t i c e  James T .  Har r i son  d e l i v e r e d  t h e  Opinion of 
t h e  Court  . 

This  appea l  i s  from a  judgment of t h e  d i s t r i c t  c o u r t ,  

Lewis and Clark County, wherein t h e  r e i n s t a t e m e n t  of  a p p e l l a n t  

Grant R.  Gallup,  a s  a  t eache r  f o r  t h e  remainder of h i s  1973-74 

c o n t r a c t ,  by t h e  S t a t e  Super in tendent  of Pub l i c  I n s t r u c t i o n  

w a s  r eve r sed .  

I n  t h e  s p r i n g  of 1973, a p p e l l a n t  had been employed a s  

a  t eache r  by respondent  Board of T r u s t e e s ,  f o r  n ine  consecu t ive  

yea r s .  A t  t h i s  t i m e  he w a s  o f f e r e d  and he accepted a  t each ing  

c o n t r a c t  f o r  t h e  1973-74 school  yea r .  

On August 30 and 31, 1973 t h e  school  d i s t r i c t  conducted 

a  pre-school o r i e n t a t i o n  f o r  new and r e t u r n i n g  t e a c h e r s .  Appel- 

l a n t  a t t ended  t h e  morning s e s s i o n  on August 30, 1973 and bo th  

s e s s i o n s  August 31, 1973. H e  f a i l e d  t o  a t t e n d  t h e  a f t e rnoon  

s e s s i o n  August 30, 1973. On August 31, 1973, a p p e l l a n t  was asked 

t o  e x p l a i n  h i s  absence t h e  prev ious  day,  he responded,  and was 

then  suspended. H e  la ter  rece ived  t h i s  l e t t e r :  

"You a r e  hereby n o t i f i e d  of your suspension a s  
an employee of  School D i s t r i c t  N o .  9,  e f f e c -  
t i v e  Aug;st 31, 1973, f o r  f a i l u r e  t o  a t t e n d  
opening day school  e x e r c i s e s  on Auqust 30, 1973, 
i n  v i o l a t i o n  of  t e r m s  of  your t each ing  c o n t r a c t .  

"The Board of  T rus t ee s  w i l l  meet a t  1:30 P.M. 
on Tuesday, September 4 ,  1973, i n  t h e  school  
a d m i n i s t r a t i o n  b u i l d i n g ,  t o  c o n s i d e r  f u r t h e r  
a c t i o n  on t h i s  ma t t e r .  

"You a r e  hereby reques ted  t o  a t t e n d  t h e  meeting 
and s t a t e  your r ea sons  f o r  n o t  a t t e n d i n g  opening 
day a c t i v i t i e s . "  (Emphasis added.)  

Appel lant  a t t ended  t h e  meeting and s t a t e d  he w a s  ill on 

t h e  a f t e rnoon  of August 30, 1973. I t  was d i scovered  t h e  appel-  

l a n t  worked e lsewhere  t h a t  p a r t i c u l a r  a f t e rnoon .  I n  a d d i t i o n  

t o  t h e  absence s p e c i f i e d  i n  t h e  l e t t e r ,  t h e  Board a l s o  i nqu i r ed  

i n t o  and considered t h e  absences  of a p p e l l a n t  throughout t h e  

e n t i r e  n i n e  yea r s  of employment. T h e r e a f t e r ,  t h e  Board vo ted  

t o  d i s m i s s  a p p e l l a n t .  

Appel lant  appealed t o  t h e  County Super in tendent  of 



Schools ,  and was r e i n s t a t e d ,  f o r  t h e  r e a s o n  t h a t  a  one-half  day o f  

absence  was n o t  cons ide r ed  a n  emergency o r  s i c k  l e a v e  and d i d  

n o t  j u s t i f y  d i s m i s s a l ,  b u t  a  deduc t i on  o f  pay. 

The Board t h e n  appea led  t o  t h e  S t a t e  Supe r in t enden t  o f  

P u b l i c  I n s t r u c t i o n ,  whereupon t h e  County S u p e r i n t e n d e n t ' s  de- 

c i s i o n  was a f f i rmed .  The S t a t e  Supe r in t enden t  found t h e  one-hal f  

day absence  was d e  minimis ,  and t h e  absences  p r i o r  t o  a p p e l l a n t ' s  

1973-74 c o n t r a c t  cou ld  n o t  be cons ide r ed  by t h e  Board, and a s  

such  c o u l d  n o t  be p a r t  of  t h e  b a s i s  f o r  d i s m i s s a l .  

The Board t h e n  appea led  t o  t h e  d i s t r i c t  c o u r t .  The d i s -  

t r i c t  c o u r t  r e v e r s e d  t h e  S t a t e  S u p e r i n t e n d e n t ' s  d e c i s i o n ,  conclud-  

i n g  t h a t :  

( a )  The Board was e n t i t l e d  t o  c o n s i d e r  a p p e l l a n t ' s  absences  

o c c u r r i n g  p r i o r  t o  h i s  1973-74 c o n t r a c t .  

( b )  When combined w i t h  c o n s i d e r a t i o n  o f  such absences ,  

t h e  unexcused one-hal f  day absence  was l e g a l l y  s u f f i c i e n t  t o  j u s t i f y  

d i s m i s s a l .  

(c )  The Supe r in t enden t  of P u b l i c  I n s t r u c t i o n  exceeded h e r  

a u t h o r i t y  i n  making h e r  d e c i s i o n  by i n c o r r e c t  a p p l i c a t i o n  o f  law 

a s  t o  what t h e  Board cou ld  c o n s i d e r  i n  de t e rmin ing  a c t i o n  t o  be 
day 

t a k e n  on t h e  one-half /unexcused absence .  

Appe l l an t  a l l e g e s  t h e s e  c o n c l u s i o n s  o f  t h e  d i s t r i c t  

c o u r t  a r e  i n  e r r o r .  

Before  d i s c u s s i n g  t h i s  i s s u e ,  t h e  i n s t a n t  c a s e  must be  

d i s t i n g u i s h e d  from a  s e p a r a t e  a c t i o n  between t h e s e  same p a r t i e s .  

I n  t h e  o t h e r  a c t i o n ,  Ga l lup  was t e rmina t ed  a s  a  t e n u r e  t e a c h e r  

when t h e  Board e l e c t e d  n o t  t o  o f f e r  him a  c o n t r a c t  f o r  t h e  1974- 

75 s choo l  y e a r .  That  t e r m i n a t i o n ,  p u r s u a n t  t o  t h e  t e n u r e  s t a t u t e s ,  

s e c t i o n s  75-6103, 75-6104, R.C.M. 1947,  was a f f i r m e d  by t h e  

S t a t e  Supe r in t enden t  of  P u b l i c  I n s t r u c t i o n  and,  a s  f a r  as t h e  

r e c o r d  p r e sen t ed  d i s c l o s e s ,  ha s  n o t  been appea led  by Gal lup .  



There fo re ,  t h e  i n s t a n t  proceeding i n v o l v e s  on ly  t h e  d i s m i s s a l  

of a p p e l l a n t  f o r  t h e  remainder  of h i s  1973-74 c o n t r a c t ,  pu r suan t  

t o  s e c t i o n  75-6107, R.C.M. 1947, which s t a t e s :  

"The t r u s t e e s  o f  any d i s t r i c t  may d i s m i s s  a  
t e a c h e r  b e f o r e  t h e  e x p i r a t i o n  o f  h i s  employment 
c o n t r a c t  f o r  immora l i ty ,  u n f i t n e s s ,  incompetence, 
o r  v i o l a t i o n  of  t h e  adopted p o l i c i e s  o f  such 
t r u s t e e s .  Any t e a c h e r  who h a s  been d i smissed  
may i n  w r i t i n g  w i t h i n  t e n  (10)  days  appea l  such 
d i s m i s s a l  t o  t h e  county  s u p e r i n t e n d e n t ;  fo l low-  
i ng  such appea l  a hea r ing  s h a l l  be  h e l d  w i t h i n  
t e n  ( 1 0 )  days .  I f  t h e  county  s u p e r i n t e n d e n t ,  
a f t e r  a  h e a r i n g ,  de te rmines  t h a t  t h e  d i s m i s s a l  
by t h e  t r u s t e e s  was made w i thou t  good c a u s e ,  
he s h a l l  o r d e r  t h e  t r u s t e e s  t o  r e i n s t a t e  such 
t e a c h e r  and t o  compensate such t e a c h e r  a t  h i s  
c o n t r a c t  amount f o r  t h e  t i m e  l o s t  du r ing  t h e  
pending o f  t h e  appea l . "  (Emphasis added.)  

I t  i s  appa ren t  t h a t  d i s m i s s a l  of  a  t e a c h e r  under  s e c t i o n  

75-6107, R.C.M. 1947, must be f o r  one  o f  t h e  f o u r  s p e c i f i e d  c a u s e s ,  

which i s  f u r t h e r  q u a l i f i e d  by t h e  county  s u p e r i n t e n d e n t ' s  scope 

of  review t o  amount t o  good cause .  Although no method of  proced- 

u r e  i s  set f o r t h  i n  t h e  s t a t u t e  f o r  t h e  gu idance  o f  t h e  school  

board,  it i s  a  w e l l  d e f i n e d  p r i n c i p l e ,  i n  such c i r cums tances  where 

d i s m i s s a l  must be  f o r  good cause  and r e g u l a t e d  by s t a t u t e ,  t h a t  

one i s  e n t i t l e d ,  i n  common j u s t i c e ,  t o  a n  o p p o r t u n i t y  t o  m e e t  

t h e  cha rges  b e f o r e  be ing  d i smi s sed .  K e l l i s o n  v .  School D i s t .  No. 

1, 20 Mont. 153,  155,  50 P.  421; Howard v .  I r e l a n d ,  114 Mont. 488, 

138 P.2d 569; Opheim v.  S t a t e  F i s h  and Game Cornrn., 133 Mont. 362, 

323  P.2d 1116; Wyatt v. School D i s t .  No. 104,  148 Mont. 83 ,  417 

P.2d 221; 68 Am J u r  2d, Schools ,  5 185. 

The o p p o r t u n i t y  t o  m e e t  t h e  cha rges  b e f o r e  be ing  d i smi s sed  

under them n e c e s s a r i l y  i n c l u d e s  n o t i c e  of  t h e  c h a r g e s  a g a i n s t  him, 

f o r  w i thou t  such n o t i c e  t h i s  o p p o r t u n i t y  would be meaning less .  

The n o t i c e  need n o t  m e e t  t h e  formal  r equ i r emen t s  of  a c r i m i n a l  in -  

d i c t m e n t ,  however it must be s u f f i c i e n t l y  d e t a i l e d  t o  inform t h e  

t e a c h e r  of  t h e  cha rges  a g a i n s t  him, s o  he i s  r ea sonab ly  a b l e  t o  

fo rmu la t e  a defense .  



For t h e s e  reasons  we adopt  t h e  d o c t r i n e  set f o r t h  i n  68 

Am J u r  2d, Schools,  5 194, which s t a t e s :  

"While school  boards  a r e  n o t  bound t o  s t r i c t  
conformity w i th  c o u r t  r u l e s  and p r a c t i c e s ,  they  
must,  n e v e r t h e l e s s ,  observe t h e  e lementary and 
fundamental p r i n c i p l e s  of j u d i c i a l  i nqu i ry .  And 
a l though  a degree  of  i n f o r m a l i t y  may a t t e n d  t h e  
a d m i n i s t r a t i v e  proceedings ,  it must appear  t h a t  
t h e  d i s m i s s a l  i s  based upon evidence suppor t ing  
t h e  s p e c i f i c  charge o r  charges  a g a i n s t  t h e  t e a c h e r  
and upon no o t h e r  evidence.  * * * "  (Emphasis 

- -  - . 

added. ) 

A s  concluded by t h e  S t a t e  Super in tendent  of P u b l i c  In-  

s t r u c t i o n  and t h e  County Super in tendent ,  t h i s  c e r t a i n l y  was n o t  

t h e  c a s e  w i th  t h e  Board 's  d i s m i s s a l  of  a p p e l l a n t .  The le t te r  

of n o t i c e  s e n t  by t h e  Board mast c l e a r l y  r e f e r s  t o  t h e  one-half  

day unexcused absence a s  t h e  s o l e  reason  f o r  h i s  d i s m i s s a l ,  and 

informs him t o  appear  and respond t o  t h a t  s p e c i f i c  absence.  How- 

e v e r ,  when a p p e l l a n t  p resen ted  himself  a t  t h e  hea r ing ,  he was 

a l s o  ques t ioned  and i n v e s t i g a t e d  a s  t o  i n s t a n c e s  occu r r ing  through- 

o u t  t h e  e n t i r e  n ine  y e a r s  of h i s  employment. Appel lan t  was n o t  

g iven proper  n o t i c e  of t h e s e  a d d i t i o n a l  charges .  Therefore ,  t h e  

Board could no t  cons ide r  them nor make them a  b a s i s  o r  a  p o r t i o n  

of t h e  b a s i s  f o r  a p p e l l a n t ' s  d i s m i s s a l .  

The conc lus ions  of law of t h e  d i s t r i c t  c o u r t ,  p r ev ious ly  

set f o r t h ,  a r e  i n  e r r o r .  Therefore ,  w e  r e v e r s e  t h e  d i s t r i c t  

c o u r t ' s  judgment and a f f i r m  t h a t  of  t h e  S t a t e  Super in tendent  of  

Pub l i c  I n s t r u c t i o n -  f o r  t h e  remainder of 

h i s  1973-74 t each ing  
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Hon. L. C.,,Gulbrandson, D i s t r i c t  
Judge,  s i r t i n g  i n  p l a c e  of M r .  
J u s t i c e  e s l e y  C a s t l e s .  7 


