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?Ir. J u s t i c e  Gene B .  Daly de l ivered  dhe dpirlion df  he Z u u r t .  

This i s  an appeal  from a f i n a l  judgment of the  d i s t r i c t  cour t  

P a r k  County, from a jury  v e r d i c t  of g u i l t y  of l i t t e r i n g  publ ic  

property.  

Nelson "Buck" Sanford was issued a c i t a t i o n  by a s t a t e  

gdme warden on Ju ly  1 7 ,  1973, charging him wi th  t h e  crime of 

leaving l i t t e r  on publ ic  property i n  v i o l a t i o n  of sec t ion  94- 

3336, R.C.M. 1947, claimed t o  have been committed a t  "Wolverine 

Pass" on o r  about October 20, 1972. Sec t ion  94-3336 a t  t h e  time 

involved provided : 

" L i t t e r i n g  publ ic  o r  p r i v a t e  p r o p e r t i e s  unlawful-- 
except ions.  It i s  unlawful f o r  any person o r  
persons t o  dump, depos i t ,  throw o r  leave ,  o r  t o  cause 
o r  permit dumping, depos i t ing ,  p lac ing ,  throwing, o r  
leaving of l i t t e r  on any publ ic  o r  p r i v a t e  property 
i n  t h i s  s t a t e ,  o r  any waters  i n  t h i s  s t a t e ,  unless:  

' I  ( I )  Such property i s  designated by t h e  s t a t e  
o r  by any of i t s  agencies o r  p o l i t i c a l  subdiv is ions  
f o r  t h e  d i sposa l  of such mate r i a l ,  and such person 
i s  authorized by the  proper publ ic  a u t h o r i t y  t o  use 
such property;  

" ( 2 )  I n t o  a l i t t e r  r ecep tac le ,  o r  conta iner  
i n s t a l l e d  on such property;  

" (3)  He i s  t h e  owner o r  t enan t  i n  lawful posses- 
s ion  of such proper ty ,  o r  has f i r s t  obtained consent 
of the  owner o r  tenant  i n  lawful possession o r  unless  
t h e  a c t  i s  done under t h e  personal  d i r e c t i o n  of s a i d  
tenant  o r  owner." 

A formal complaint was f i l e d  i n  t h e  j u s t i c e  c o u r t ,  Livingston,  

Montana, before  the  j u s t i c e  of t h e  peace on J u l y  1 7 ,  1973, charging 

Sanford wi th  a misdemeanor on o r  about October 15, 1972, a t  

Nolverine Pass ,  i n  t h a t  he d id  " w i l f u l l y ,  wrongfully and unlaw- 

f u l l y  leave l i t t e r  on publ ic  property loca ted  i n  Sect ion Eight 

(8 ) ,  Township Nine (9) South, Range Fourteen (14) Eas t ,  M.P.M., 

Park Coimty , Montana". 



L'rlal w a s  5el-d b e ~ o r e  che justice jr :he peace w i t h o u ~  d 

j u r y  arid a v e r d i c t  a£  g u i l t y  entered the re in .  Appeal was 

per fec ted  t o  the  d i s t r i c t  c o u r t ,  Park County. 

Thereaf te r  a jury  t r i a l  was he ld  before  t h e  d i s t r i c t  cour t  

Qn May 12 and 13, 1975, and a jury  v e r d i c t  of g u i l t y  en tered .  

,+ppeal was then per fec ted  from t h e  f i n a l  judgment of t h e  d i s -  

t r i c t  cour t  t o  t h i s  Court. 

The p r i n c i p a l  f a c t s  a r e  l a r g e l y  uncontradicted.  Sanford 

has Seen an o u t f i t t e r  and l icensed  f o r  about 20 years ;  he 

kept and maintained a camp i n  Park County, Montana, known a s  

the "Wolverine Pass" campsite f o r  over 25 years .  For many 

years  t h i s  business  was conducted under h i s  name a lone ,  but  

a f t e r  h i s  son, Ron Sanford,  re turned from the  se rv ice  and se-  

cured an o u t f i t t e r ' s  l i c e n s e ,  the  business  was conducted under 

t h e  name of Sanford and Sons; Buck Sanford and h i s  t h r e e  sons,  

Pori, Lon, and Rick. 

A t  t he  time of t h e  inc iden t  i n  ques t ion  i n  1972,  Sanford 

and Sons appl ied  f o r  and was granted a permit from t h e  f o r e s t  

se rv ice  f o r  t h e  use of t h i s  p a r t i c u l a r  Wolverine Pass campsite. 

A t  d i f f e r e n t  times during t h e  hunting season i n  t h e  F a l l  of 1972, 

Suck Sanford and a l l  t h r e e  of h i s  sons were t h e r e  guiding and 

: ~ u t f i t t i n g  hunters .  Each a t  d i f f e r e n t  times took d i f f e r e n t  

p a r t i e s  i n t o  t h i s  a r e a ,  and a t  d i f f e r e n t  t imes used t h e  campsite. 

On October 2 ,  1972, Vern Waples, a law o f f i c e r ,  served 

e r r t a f r i  c i v i l  papers on Buck Sanford a t  t h e  campsite. Those 

p a p e r s  had no bearing on t h e  present  matter .  While Waples was 

a t  the  campsite,  he made an inspect ion  of t h e  premises which was 

ane of  h i s  d u t i e s ,  He found no ac t ionab le  v i o l a t i o n s  as of 

3crober 2 ,  1972. 



Several  days a r t e ~  r e c e i p c  2L r h r  papers,  Buck Sanford 

Lekt the  campsite and d id  not  r e t u r n  u n t i l  t h e  following year .  

Thereaf te r  h i s  sons used the  campsite and d i d  so u n t i l  October 

28,  1972. A t  t h a t  time winter  storm condi t ions  and increas ing  

snow required the  camp be closed and so Rick and Lon Sanford 

and t h r e e  o the r  persons proceeded t o  arrange t o  remove a l l  

equipment, a r t i c l e s  and l i t t e r  from t h e  campsite. 

When t h e  sons returned t o  t h e  campsite wi th  a t racked 

v e h i c l e ,  they found one person had su f fe red  a broken arm and 

they removed t h a t  person, t h e  horses  and what equipment they 

:odd.  They were unable t o  r e t u r n  because of weather condi t ions  

f o r  t h e  remainder of t h e i r  property and t h e  l i t t e r .  I n  j u s t i c e  

cour t  t h e  s t a t e  admitted t h e  defendant c a l l e d  and explained t h e  

riiacter t o  the  f o r e s t  s e r v i c e  and apparent ly was assured t h a t  

a l l  was w e l l  i f  t he  remainder o f o t h e  items were removed the  next  

summer. This  was denied i n  t h e  d i s t r i c t  c o u r t .  

During t h e  t r i a l  i n  d i s t r i c t  c o u r t ,  i t  was never e s t ab l i shed  

the defendant was present  o r  had anything t o  do with the  l i t t e r .  

T o  the  con t ra ry ,  one of h i s  sons t e s t i f i e d  he was t h e  respons ib le  

p a r t y ,  i f  t h e r e  was a c r iminal  v i o l a t i o n ,  i n  l i g h t  of t h e  circum- 

s tances .  

Defendant presented e i g h t  i s sues  t o  t h i s  Court f o r  review, 

which include su f f i c i ency  of t h e  evidence; improper evidence 

admitted and d e n i a l  of a number of defendant ' s  proposed ju ry  

i n s t r u c t i o n s .  

We could burden t h i s  opinion wi th  a d i s s e r t a t i o n  on t h e  

poi-ntls r a i sed  by defendant,  but  t h e  p e r t i n e n t  poin t  i s  t h a t  

che s t a t e  never proved i t s  case under any theory.  

The record does not  e s t a b l i s h  t h a t  defendant d id  l i t t e r  

i l a y .  The testimony of Vern Waples proves t h a t  up t o  



October 2,  1972, t h e r e  was no l i t t e r .  Defendant l e f t  s e v e r a l  

days l a t e r  and t h e r e  i s  no testimony t h a t  he l i t t e r e d  o r  per-  

mit ted l i t t e r i n g  a t  any time. The camp was i n  opera t ion  u n t i l  

nea r ly  t h e  end of October 1972. Defendant i s  charged wi th  

w i l f u l l ,  wrongful, and unlawful leaving of l i t t e r  on pub l i c  

property.  The s t a t e  admits defendant i s  only being prosecuted 

f o r  t h e  reasons he i s  "a named permit tee respons ib le  f o r  t h e  a r e a  

which became l i t t e r e d  and was l e f t  a s  l i t t e r e d  while i n  t h e  

scope and mantle of h i s  r e spons ib i l i ty . "  (Emphasis suppl ied.)  

This i s  n o t  even a proven f a c t .  The permit was issued t o  San- 

ford and Sons and one of t h e  sons,  i n  c o u r t ,  admitted t o  being 

the  respons ib le  pa r ty  a f t e r  h i s  f a t h e r  l e f t  t h e  campsite. 

The judgment of convic t ion  is  reversed and t h e  case  i s  

dismissed. 

,' 

A- 
~kkief  J u s t i c e  


