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M r .  J u s t i c e  Gene B .  Daly de l ivered  the  Opinion of the  Court. 

On June 27, 1974, an Information was f i l e d  i n  t h e  d i s t r i c t  

c o u r t ,  Carbon County, charging Anthony Martin Swazio wi th  

aggravated a s s a u l t .  The v ic t im of the  a l l eged  a s s a u l t  was 

Deputy Sher i f f  Robert Pe ters .  On A p r i l  21, 1976, defendant was 

found g u i l t y  by a  jury  v e r d i c t .  Defendant was sentenced t o  

the s t a t e  pr i son  a t  Deer Lodge, Montana, f o r  a  per iod of one 

year.  From t h i s  v e r d i c t  and f i n a l  judgment defendant appeals .  

On June 22, 1974, a t  approximately 10:45 p.m., Swazio 

was informed by h i s  wife t h a t  Deputy S h e r i f f  Robert Pe te r s  

had been t o  t h e i r  home during the  day looking f o r  a  Steve Hul l ,  

a  f r i end  of Swazio. This  upset  defendant a s  the re  e x i s t e d  bad 

blood between he and Deputy Sher i f f  Pe te r s .  Swazio drove t o  

the  P e t e r s '  res idence wi th  a  Bruce Brush. Brush accompanied 

defendant t o  show him where Deputy Sher i f f  Pe te r s  l ived .  Swazio 

parked h i s  c a r  i n  f r o n t  of the  P e t e r s '  res idence ,  then walked 

through a  ga te  i n  the  fence enclosing t h e  house and yard ,  and 

t o  the  door of the  house, Brush remained i n s i d e  defendant ' s  

vehic le  the  e n t i r e  time. The wife of Deputy Sher i f f  P e t e r s ,  

P h y l l i s  P e t e r s ,  answered the  door. Swazio reques tEd t h a t  P e t e r s  

come out of t h e  house and speak with him. Deputy Sher i f f  P e t e r s  

came ou t s ide  and went through the  g a t e  of t h e  fence and t h e r e  

met defendant. 

A t  t h i s  time an argument ensued between them regarding t h e  
of 

c o n d u c t / ~ e p u t ~  Sher i f f  Pe te r s  e a r l i e r  t h a t  day and both were 

y e l l i n g  a t  each o the r .  P h y l l i s  P e t e r s ,  seeing the  d iscuss ion  

had esca la ted  i n t o  a  v i o l e n t  argument, came from the house with 

a gun and f i r e d  it i n t o  the  a i r ,  apparent ly i n  an at tempt  t o  s top  



t h e  argument. The f i r i n g  of  the shot had no e f f e c t  on defendant 

o~ 3eputy Pe te r s .  

A t  t h i s  time Depucy bher i f f  Pe te r s  took the  gun from h i s  

wife  and informed defendant he was going t o  p lace  him under 

a r r e s t  f o r  d i s tu rb ing  the  peace. A t  t h i s  poin t  t h e r e  i s  con- 

f l i c t  i n  the  f a c t s .  Pe te r s  and h i s  wife  t e s t i f i e d  t h a t  a s  

Pe te r s  was about t o  f r i s k  defendant,  defendant made a sudden 

move turn ing  toward Pe te r s .  The gun discharged and defendant 

was shot  i n  t h e  back. P r i o r  t o  t h e  shooting Deputy P e t e r s  and 

h i s  wife  claim defendant a s sau l t ed  Deputy Sher i f f  P e t e r s  by 

s t r i k i n g  him with h i s  f i s t .  Defendant t e s t i f i e d  t h a t  when 

Pe te r s  s a i d  he was a r r e s t i n g  him, he threw up h i s  arms, turned,  

and walked away from Pe te r s  toward h i s  veh ic le .  Af te r  tak ing  

a few s teps  he was shot  i n  the  back. Defendant claimed he never 

he 
s t ruck  Deputy Pe te r s ,  u n t i l  a f t e r /  Nas shot  i n  t h e  back. 

As a r e s u l t  of t h e  shooting defendant f i l e d  a c i v i l  c la im 

a g a i n s t  the  s t a t e  of Montana. Defendant's a t to rney  moved t o  

have any evidence of the  c i v i l  claim excluded from t r i a l .  The 

motion i n  l imine was denied. Brush, defendant ' s  companion, gave 

a statement t o  Deputy Sher i f f  Pe ters  soon a f t e r  the  inc iden t .  

Brush could n o t  be found t o  be served wi th  a subpoena t o  appear 

a t  t r i a l  so defendant 's  a t to rney  attempted t o  introduce t h e  

statement given t o  t h e  deputy s h e r i f f  i n t o  evidence. The t r i a l  

cour t  d isanmed the  in t roduct ion  of the  statement a t  t r i a l .  

On appeal defendant presents  t h r e e  i s s u e s  f o r  review by t h i s  

Court;  

1. Whether t h e  d i s t r i c t  cour t  e r r e d  i n  denying defendant ' s  

motion i n  l imine ,  thereby allowing evidence t o  be presented t o  

t h e  jury regarding defendant 's  c i v i l  claim a g a i n s t  t h e  s t a t e  of 

.<on tana ? 



2.  'dhether the  d i s t r i c t  cour t  e r red  i n  re fus ing  t o  allow 

i n t o  evidence signed s tatements  by an impar t i a l  eyewitness t o  

the  a l l eged  crime, Bruce Brush, i n  absence of Brush's testimony? 

3. Whether the re  was s u f f i c i e n t  evidence t o  support  a  

v e r d i c t  of g u i l t y ?  

I s sue  1 concerns t h e  t r i a l  c o u r t ' s  d e n i a l  of t h e  motion 

i n  Limine. This i s s u e  cannot be reviewed due t o  the  voluntary 

ac t ions  taken by defendant ' s  a t to rney .  Af te r  t h e  defendant ' s  

motion i n  l imine was denied h i s  a t to rney  brought t h e  mat ter  of 

t h e  c i v i l  s u i t  before t h e  ju ry  while quest ioning defendant on 

d i r e c t  examination. 

The r u l e  concerning preserva t ion  of exceptions and 

objec t ions  a t  t r i a l  i s  s e t  f o r t h  i n  5  Am J u r  2d, Appeal and 

Error  5562. It  s t a t e s :  

I I Even where exceptions have been duly taken 
t o  a  matter  t h e  a p p e l l a t e  cour t  may re fuse  review 
where the  exception i s  deemed waived by subsequent 
incons i s t en t  conduct of the  pa r ty  complaining.;k * *" 

I n  t h i s  case defendant waived h i s  r i g h t  t o  ob jec t  t o  t h e  evidence 

by the  in t roduct ion  i n t o  t h e  t r i a l  of t h e  sub jec t  matter  t h a t  t h e  

motion i n  l imine was meant t o  suppress.  Defendant cannot o b j e c t  

t o  the  consequences of h i s  own voluntary ac t ions .  Croteau v. 

Allbee,  1 1 7  V t .  332, 9 1  A.2d 803; Frederick v.  Gay's Express I n c . ,  

111 V t .  411, 1 7  A.2d 248. 

Defendant i n  h i s  I s sue  2  contends the  cour t  e r red  i n  n o t  

allowing the  statement taken from Bruce Brush t o  be admitted i n t o  

evidence. He r e l i e s  on the  doc t r ine  of r e s  ges tae  and the  b e s t  

and secondary evidence r u l e .  Res ges tae  i s  recognized a s  an 

exception t o  the hearsay r u l e .  The statement Brush gave t o  

Deputy Pe te r s  was a  n a r r a t i v e  statement followed by ques t ions  

and answers. This Court i n  Sul l ivan  v. Metropolitan L i f e  I n s .  

Co., 96 Mont. 254, 268, 29 P.2d 1046, s t a t e d :  



''9; * ;? No prec i se  r u l e  has been, nor can be ,  formulated 
f o r  determining what statements a r e  a p a r t  of the  r e s  - 
g e s t a e ;  consequently, each case i n  i n  a sense a law unto 
i t s e l f  and must be decided on i t s  p a r t i c u l a r  f a c t s ,  so 
t h a t  precedents a r e  valuable  more £or  the  purpose of 
i l l u s t r a t i o n  than f o r  establ ishment  of a r u l e  which may 
be genera l ly  followed." 96 Mont. 268. 

The amount of time between t h e  inc iden t  and t h e  time the  

statement was taken by the  deputy s h e r i f f  i s  n o t  c l e a r  from t h e  

record,  however i t  does appear the  statement was completed wi th in  

an hour o r  two a f t e r  the  inc ident  occurred. This Court i n  

Sul l ivan  sa id :  

"The element of time e laps ing  a f t e r  the  acc ident  
and before  t h e  u t t e rance  sought t o  be proved i s  no t  
dec i s ive ,  but  important. ' '  96 Mont. 268. 

Therefore a lapse  of time does not  au tomat ica l ly  exclude hearsay 

s tatements  from t h e  r e s  ges tae  r u l e .  However, t h e  lapse  of time 

taken i n  combination with o the r  f a c t o r s  may we l l  i n d i c a t e  the  

r u l e  i s  no t  appl icable  t o  the  statement.  

This Court i n  S t a t e  v.  Newman, 162 Mont. 450, 457, 513 P.2d 

258, divided t h e  r e s  ges tae  r u l e  i n t o  four  ca tegor ies :  

" g c  * * I n  modem usage the  I r e s  ges tae '  exception 
a c t u a l l y  involves four  d i s t i n c t  types of cases  (1) 
exc i t ed  u t t e rances ,  (2) dec la ra t ions  of present  sense 
impressions,  ( 3 )  dec la ra t ions  a s  t o  s t a t e  of mind, and 
(4) dec la ra t ions  a s  t o  body condit ion.  I n  each of these  
ins tances  the b a s i c  r a t i o n a l e  underlying t h e  ' r e s  ges tae '  
exception t o  the  hearsay r u l e  i s  t h a t  t h e  s ta tements  a r e  
spontaneous and contemporaneous, lending a p a r t i c u l a r  
r e l i a b i l i t y  of t rus twor th iness  t o  the  statement.  162 Mont. 457. 

The o n l y  category i n t o  which Brush's statement could f a l l  i s  

the  second: dec la ra t ion  of present  sense impressions. Brush' s 

statement may have been descr ib ing  an event ,  bu t  t h e r e  was no 

showing the  statement was made while the  speaker was labor ing  

under excitement and before he .had  time t o  r e f l e c t  o r  otherwise 

come wi th in  t h e  r u l e  enunciated by t h i s  Court. Therefore,  the  

statement was no t  a dec la ra t ion  t h a t  formed p a r t  of t h e  t r a n s a c t i o n  

and t h e r e  was no abuse on t h e  p a r t  of the  d i s t r i c t  cour t  i n  denying 

rhe admission of hearsay evidence. 



Counsel f o r  defendant a l s o  argues i n  support  of the  admiss- 

i b i l i t y  of Brush 's  statement under the  b e s t  and secondary evidence 

r u l e .  Counsel argues s ince  Brush was ou t s ide  of the  s t a t e  of 

Montana, t h a t  h i s  statement t o  the  deputy s h e r i f f  was admissible  

a s  the  bes t -ev idence  ava i l ab le .  2  Jones on Evidence, 6 th  Ed., 

§ 7:2, s t a t e s :  

"The b e s t  evidence r u l e  i s  genera l ly ,  i f  n o t  
almost exc lus ive ly ,  invoked where proof i s  t o  be 
made of a  record i n  w r i t i n g  o r  where t h e r e  i s  an 
attempt t o  s u b s t i t u t e  o r a l  f o r  documentary evidence 
of the  content  of .a wri t ing .  I n  f a c t  it has been 
s a i d  t h a t  t h e  term ' b e s t  evidence' i s  a  convenient 
s h o r t  d e s c r i p t i o n  of the  r u l e  governing proof of the  
contents  of a  wri t ing."  

The quest ion of the  a p p l i c a b i l i t y  of the  b e s t  evidence r u l e ,  o t h e r  

than t o  documents, has  no t  been reached d i r e c t l y  i n  Montana and 

has no t  been extended t o  a  s i t u a t i o n  of t h i s  kind. 

I s sue  3 i s  whether t h e r e  was s u f f i c i e n t  evidence t o  support  

a v e r d i c t  of g u i l t y ?  The t e s t  i s  whether t h e r e  i s  s u f f i c i e n t  

c red ib le  evidence, i f  bel ieved by the  ju ry ,  t o  support  i t s  v e r d i c t .  

I f  t h e r e  i s  s u f f i c i e n t  c r e d i b l e  evidence t h e  v e r d i c t  w i l l  s tand.  

S t a t e  v.  Farnes,  Mon t . , 558 P.2d 472, 33 St.Rep. 1270, 

1274. 

The evidence here  i s  i n  c o n f l i c t .  Deputy S h e r i f f  P e t e r s  and 

h i s  wife claim Pe te r s  was s t r u c k  by defendant before  defendant 

was sho t ,  y e t  n e i t h e r  one could agree on how many times he was 

s t ruck  nor exac t ly  when. Defendant, on t h e  o t h e r  hand, claims 

he d id  no t  h i t  Pe te r s  u n t i l  a f t e r  he was shot .  This was the  base 

l i n e  testimony of a l l  witnesses  t o  t h e  inc iden t .  I n  S t a t e  v .  

F i t z p a t r i c k ,  163 Mont. 220, 226, 516 P.2d 605, t h i s  Court s e t  f o r t h  

i t s  p o s i t i o n  i n  determining quest ions of su f f i c i ency  of the  

evidence : 



"As t h i s  Court has he ld  many times over ,  t h e  
jury i s  t h e  f a c t  f inding  body i n  our system of 
jur isprudence,  and i t s  dec is ion  i s  c o n t r o l l i n g .  
The ju ry  i s  f r e e  t o  consider  a l l  evidence presented 
and t o  p ick  and choose which of t h e  witnesses  i t  
wishes t o  be l i eve .  I f  s u f f i c i e n t  testimony was 
introduced,  a s  we l l  a s  e x h i b i t s  t o  j u s t i f y  t h e  j u r y ' s  
f ind ings ,  then i t s  conclusions w i l l  no t  be d is turbed  
unless  i t  i s  apparent t h e r e  was a  c l e a r  misunder- 
s tanding by t h e  jury  o r  t h a t  t h e r e  was a  misrepre- 
s e n t a t i o n  made t o  the  jury.!' 163 Mont. 226. 

Defendant contends the  uncontradicted phys ica l  evidence 

i n  t h i s  case was ignored by t h e  jury.  The genera l  law i n  Montana 

i s  t h a t  uncontradicted c r e d i b l e  evidence cannot be disregarded 

by a  c o u r t  o r  by a  jury .  Holenstein v. Andrews, 166 Mont. 6 0 ,  

530 P.2d 476. I n  reviewing t h e  d i s t r i c t  cour t  record t h e r e  i s  

considerable  phys ica l  evidence which supports  defendant ' s  conten- 

t i o n s ,  but  t h i s  evidence was n o t  uncontroverted evidence. Both 

b a l l i s t i c s  witnesses  t e s t i f i e d  defendant was probably shot  from 

a t  l e a s t  36 inches away, ye t  n e i t h e r  exper t  could r u l e  out  t h e  

p o s s i b i l i t y  o f  a  contac t  sho t .  The jury  i s  no t  bound by exper t  

opinion evidence. I n  s h o r t ,  t h e  jury i s  the  t r i e r  of f a c t .  

In  S t a t e  v.  Glidden, 165 Mont. 470, 473, 529 P.2d 1384, t h i s  Court 

s t a t e d :  

" In  a  c r iminal  prosecution t h e  weight of 
evidence and c r e d i b i l i t y  of the  witness  i s  a  matter  
exc lus ive ly  wi th in  t h e  province of the  ju ry  and 
should n o t  be d is turbed  by a  cour t  of appeal." 

While defendant ' s  s t o r y ,  i f  be l ieved,  would lead  t o  t h e  

conclusion he was no t  g u i l t y  of aggravated a s s a u l t ,  t h e  ju ry  was 

not  required t o  be l i eve  t h e  testimony of t h e  defendant o r  the  

testimony of the  exper t  witnesses .  Viewing the  evidence i n  t h e  

l i g h t  most favorable  t o  the  s t a t e ,  these  f a c t o r s  support the  j u r y ' s  

conclusion: 



(1) Deferlclant went t o  the  Deputy s h e r i f f ' s  home a t  

approximately 1 1 : O O  p.m. because he was extremely upse t  wi th  

Deputy P e t e r s '  conduct; ( 2 )  they proceeded t o  have a  heated 

argument; ( 3 )  t he  o f f i c e r  was p lac ing  defendant under a r r e s t ,  

and (4) Pe te r s  and h i s  wife  t e s t i f i e d  defendant s t ruck  Deputy 

S h e r i f f  Pe te r s  p r i o r  t o  the  time defendant was shot .  

There being no r e v e r s i b l e  t r i a l  e r r o r  and t h e  record does 

r evea l  s u f f i c i e n t  s u b s t a n t i a l  and c r e d i b l e  evidence t o  support  

the  v e r d i c t  of t h e  ju ry ,  the  judgment of the  t r i a l  cour t  i s  

affirmed. 

We Concur: 

ch ie f  J u s t i c e  

, 

J u s t i c e s  . 


