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M r .  J u s t i c e  Gene B. Daly de l ivered  t h e  Opinion of t h e  Court. 

These t h r e e  a c t i o n s  were consol idated f o r  appeal by 

order  of t h i s  Court on May 31, 1978. Each a r i s e s  from t h e  

controversy between Carole Ta lbo t t  e t  a l . ,  judgment c r e d i t o r s ,  

and John H. Doble, a  judgment debtor .  On August 13, 1976, 

Carole T a l b o t t  and her  minor ch i ld ren  obtained a  wrongful 

death judgment i n  f e d e r a l  d i s t r i c t  c o u r t  a g a i n s t  John H. 

Doble i n  t h e  amount of $450,000. This sum was subsequently 

reduced t o  $225,000. 

CAUSE NO. 14345 -- PRIORITY OF CREDITORS 

The controversy i n  t h i s  cause c e n t e r s  on a  determina- 

t i o n  of c r e d i t o r s '  p r i o r i t i e s  made by t h e  D i s t r i c t  Court of 

t h e  Eleventh J u d i c i a l  D i s t r i c t .  On Apr i l  27, 1 9 7 7 ,  t h e  

D i s t r i c t  Court ordered t h e  p r i o r i t i e s  of two Doble c r e d i t o r s ,  

t h e  Conrad National Bank and t h e  F i r s t  National Bank of 

Eureka a s  f i r s t  and second respec t ive ly .  Both banks were 

p l a i n t i f f s  i n  a  s u i t  a g a i n s t  Doble seeking s a t i s f a c t i o n  on 

promissory notes  which they had i ssued  t o  him during 1976. 

This o r d e r ,  however, made no mention of Carole T a l b o t t ' s  

judgment a g a i n s t  Doble. On May 3, 1977, t h e  D i s t r i c t  Court 

en tered  an amended o r d e r ,  adding a  paragraph which ind ica ted  

t h a t  Carole Ta lbo t t  had a  judgment a g a i n s t  John H. Doble, 

and ordered t h a t  judgment i n f e r i o r  t o  t h e  claims of t h e  

banks. On February 8, 1978, T a l b o t t ' s  a t t o r n e y  presented a  

motion t o  have t h e  May 3 ,  1977 decree e s t a b l i s h i n g  p r i -  

o r i t i e s  among t h e  c r e d i t o r s  s e t  a s i d e  on t h e  ground t h a t  

Ta lbo t t  was given no n o t i c e  her  r i g h t s  were t o  be determined. 

On February 27, 1978, t h e  ~ i s t r i c t  Court ordered t h e  May 3,  

1977 order  s e t  a s i d e  " i n s o f a r  a s  any e f f e c t  on t h e  r i g h t s  of 

Carolyn [ s i c ]  P a t r i c i a  Ta lbo t t  a r e  concerned." 



On appeal,  T a l b o t t  seeks t o  have t h e  o rde r s  of May 3 

and Apr i l  27 s e t  a s i d e  so  t h e  t h r e e  c r e d i t o r s  may rees tab-  

l i s h  t h e i r  r e l a t i v e  p r i o r i t i e s  i n  a s i n g l e  proceeding. 

Ta lbo t t  and Doble have agreed t o  a remand t o  t h e  D i s t r i c t  

Court ,  and t h e  banks involved do no t  o b j e c t  t o  a remand. 

Therefore,  Cause No. 14345 i s  remanded t o  t h e  D i s t r i c t  Court 

s o  a l l  t h e  John H. Doble c r e d i t o r s  may l i t i g a t e  t h e i r  r e l a -  

t i v e  p r i o r i t i e s  i n  a s i n g l e  proceeding. The p r i o r i t i e s  a s  

e s t ab l i shed  on Apr i l  27 and May 3, 1977, a r e  hereby s e t  

a s ide .  

CAUSE NO. 14372 -- INJUNCTION OF SHERIFF'S SALE 

Carole Ta lbo t t  appeals  from an order  of t h e  D i s t r i c t  

Court ,  dated Apr i l  11, 1978, permanently enjo in ing  her  from 

proceeding on a w r i t  of execution on her  judgment a g a i n s t  

Doble. On August 2 9 ,  1977, Ta lbo t t  f i l e d  her  f e d e r a l  judg- 

ment a g a i n s t  Doble i n  t h e  Nineteenth J u d i c i a l  D i s t r i c t  Court 

and obtained a w r i t  of execution on t h e  judgment. Her 

a t t o r n e y  prepared n o t i c e  of a s h e r i f f ' s  s a l e  i n  t h e  Eleventh 

J u d i c i a l  D i s t r i c t  of John H. Doble's i n t e r e s t  i n  t h e  con- 

t r a c t  f o r  deed and had t h e  d a t e  of s a l e  s e t  f o r  October 11, 

1977. 

On t h a t  d a t e ,  however, Doble's a t to rney  f i l e d  a com- 

p l a i n t  i n  D i s t r i c t  Court asking t h a t  t h e  s h e r i f f ' s  s a l e  be 

enjoined on var ious  grounds, including t h a t  t h e  d a t e  of t h e  

c o n t r a c t  on t h e  s h e r i f f ' s  s a l e  n o t i c e  was wrong, t h a t  t h e  

wrong form of n o t i c e  was used ( r e a l  property r a t h e r  than 

p e r s o n a l t y ) ,  t h a t  t h e  judgment c r e d i t o r  had f a i l e d  t o  pay 

t h e  p r i o r  s e c u r i t y  i n t e r e s t s  before  levying ( s e c t i o n  93- 

4338, R.C.M. 1947) ,  and t h a t  t h e r e  was no proper levy. Due 

t o  these  a l l eged  d e f e c t s ,  t h e  D i s t r i c t  Court enjoined t h e  



sale under a temporary restraining order issued the same day 

and ordered a show cause hearing for October 18 to determine 

whether the sale should be permanently enjoined. Finally, 

the District Court ordered that copies of the complaint be 

served on defendants, Carole Talbott, and the Flathead 

County sheriff. Doble's attorney hand delivered copies of 

the complaint and temporary restraining order and show cause 

order to the sheriff and to Talbott's attorney. 

After various delays an attorney's conference was 

scheduled for April 11, 1978. Following the conference the 

District Court made an order reciting that Talbott's attor- 

ney was present and that he "[represented] to the Court that 

Defendants Talbott do not intend to proceed further on the 

writ in question . . ." The court then ordered that a 
permanent injunction be granted on the writ of execution, 

that the sheriff be dismissed from the action - and that 

Talbott's right to proceed on a new writ was "in no way pre- 

judiced". 

On April 24 Talbott's attorney filed a motion for re- 

consideration of the April 11 order, alleging that the 

service of process on him was not adequate as service on his 

client, that the order was void because no hearing was held 

on the merits, and that he did not say that he did not 

intend to proceed on the August 29, 1977, writ of execution, 

but that "in -- all likelihood" he would not proceed. (On 

June 8 following Talbott's notice of appeal, ~oble's attor- 

neys filed an affidavit that ~albott's lawyer said his 

client did not intend to proceed on the writ.) 

Following the District Court's denial of Talbott's 

motion to reconsider, Talbott applied to this Court on May 

19 for a writ of supervisory control which was denied on May 

31 (Cause No. 14319) with directions to proceed by appeal. 



Talbo t t  argues on appeal  t h a t  t h e  s e r v i c e  of process  on 

her  a t to rney  was i n s u f f i c i e n t  rendering t h e  D i s t r i c t  Cour t ' s  

~ p r i l  11, 1978 order  void f o r  lack of j u r i s d i c t i o n  and t h a t  

t h e  in junc t ion  i s  void because t h e  D i s t r i c t  Court f a i l e d  t o  

hold a  hearing o r  t ake  evidence j u s t i f y i n g  such an order .  

The D i s t r i c t  Cour t ' s  order  en jo in ing  t h e  s h e r i f f ' s  s a l e  

express ly  p laces  no p re jud ice  on T a l b o t t ' s  r i g h t  t o  proceed 

under a  new w r i t .  The s t a t u t e  of l i m i t a t i o n s  f o r  a c t i o n s  on 

judgments i s  t e n  years .  Sect ion 93-2602, R.C.M. 1 9 4 7 .  

Doble 's  a t to rney  sought and obtained an in junc t ion  a g a i n s t  

execution on t h e  August 2 9 ,  1977 w r i t  no t  a s  an at tempt  t o  

s h e l t e r  t h e  proceeds of t h e  c o n t r a c t  f o r  deed from a  l e g i t i m a t e  

execut ion,  bu t  r a t h e r  t o  prevent  t h e  undesirable .  conse- 

quences of a  s h e r i f f ' s  s a l e  which f a i l e d  t o  take  account of 

p r i o r  secured i n t e r e s t s - - t h a t  i s ,  t h e  s e c u r i t y  i n t e r e s t s  of 

t h e  Conrad Bank and t h e  F i r s t  National Bank of Eureka. 

T a l b o t t ' s  a t to rney  contends t h e  i n j u n c t i o n  was no t  

e f f e c t i v e  a s  t o  h i s  c l i e n t  due t o  improper s e r v i c e  of process .  

Doble 's  a t to rney  hand de l ivered  a  copy of t h e  complaint and 

r e s t r a i n i n g  order  and show cause order  t o  T a l b o t t ' s  a t to rney  

only one week a f t e r  T a l b o t t ' s  a t to rney  had prepared n o t i c e  

of t h e  s h e r i f f ' s  s a l e .  Ta lbo t t  argues t h a t  such hand de- 

l i v e r y  t o  t h e  a t to rney  was n o t  adequate s e r v i c e  on h i s  

c l i e n t  a s  he was no t  a  genera l  agent  f o r  h e r ,  c i t i n g    and v.  

Hand (1957),  131 Mont. 571, 312 P.2d 990, and Kraus v.  

Treasure B e l t  Mining Co. (1965),  1 4 6  Mont. 432, 408 ~ . 2 d  

151. These cases  a r e  d i s t i n g u i s h a b l e  from t h e  p resen t  

mat ter  and do no t  r u l e  o u t  s e r v i c e  of process  on an a t to rney  

a s  a  means of obta in ing  j u r i s d i c t i o n  over a  c l i e n t .  I n  Hand 

t h e  s e r v i c e  of process  on an a t to rney  was held inadequate 

because it was on a  sen io r  member of a  law f i rm who knew 



noth ing  about  t h e  d e f e n d a n t ' s  c a s e ,  who had n o t  appeared i n  

any manner a s  an  a t t o r n e y  of r eco rd  i n  t h e  d e f e n d a n t ' s  

a f f a i r ,  and whose f i r m  had n o t  " i n  any manner appeared a s  

r e sponden t ' s  a t t o r n e y s  of record ."  131  Mont. a t  575, 312 

P.2d a t  992. I n  Kraus t h e  s e r v i c e  of  p roces s  was on a 

former employee of an  o u t - o f - s t a t e  mining company who had no 

a c c e s s  t o  t h e  c lo sed  mine premises ,  who w a s  r e c e i v i n g  unem- 

ployment compensation a t  t h e  time of s e r v i c e ,  and who t o l d  

t h e  s e r v i n g  s h e r i f f  t h a t  he no longer  had '  any connect ion 

w i t h  t h e  mining company. Under t h e s e  c i rcumstances  s e r v i c e  

of p roces s  was n o t  adequate  under Rule 4D(2) ( e )  (i) as s e r -  

v i c e  upon a "managing o r  g e n e r a l  agen t "  of t h e  company. 146 

Mont. a t  436, 408 P.2d a t  153. 

I n  t h e  p r e s e n t  c a s e  t h e  a t t o r n e y ' s  r e l a t i o n s h i p  t o  t h e  

c l i e n t  and t o  t h e  s u b j e c t  m a t t e r  of t h e  a c t i o n  i s  much 

c l o s e r .  Doble 's  c i t a t i o n  t o  United S t a t e s  v.  Bosurgi  (S.D. 

N.Y. 1972) ,  343 F.Supp. 815, i s  h e l p f u l  i n  t h a t  bo th  t h e  

f a c t s  and a p p l i c a b l e  l a w  are c l o s e r ,  t o  t h e  m a t t e r  a t  i s s u e .  

I n  Bosurgi  t h e  defendant  sought  t o  v a c a t e  s e r v i c e  of p roces s  

upon it under Rule 1 2 ( b ) ,  Fed.R.Civ.P., a l l e g i n g  t h a t  i t s  

a t t o r n e y  was n o t  an  "agen t  au tho r i zed  by appointment . . . 
t o  r e c e i v e  s e r v i c e  of p rocess . "  343 F.Supp. a t  816. The 

defendant  (SAICI), a  c la imant  of a fund which Bosurgi  had 

recovered i n  a s e p a r a t e  a c t i o n ,  f i l e d  an a c t i o n  i n  s t a t e  

c o u r t  i n  N e w  York c la iming  t h a t  it was r i g h t f u l l y  e n t i t l e d  

t o  t h e  proceeds of Bosu rg i ' s  fund. Meanwhile t h e  United 

S t a t e s  had f i l e d  an  a c t i o n  i n  f e d e r a l  c o u r t  seek ing  t o  

f o r e c l o s e  on t a x  l i e n s  which it he ld  on t h e  fund. 

Thus, t h e  United S t a t e s  named SAICI as an a d d i t i o n a l  

defendant  i n  i t s  f o r e c l o s u r e  a c t i o n  and se rved  p roces s  on 

t h e  s e n i o r  p a r t n e r  of t h e  law f i r m  which r ep re sen ted  SAICI 



i n  i t s  s t a t e  c o u r t  a c t i o n .  I n  d e c l a r i n g  t h i s  a c t i o n  v a l i d  

s e r v i c e  of p rocess ,  t h e  f e d e r a l  d i s t r i c t  c o u r t  f i r s t  noted 

t h e  l i m i t a t i o n s  on s e r v i c e  of p rocess  on an a t t o r n e y :  

"An a t t o r n e y ,  s o l e l y  by reason  of h i s  c a p a c i t y  
as an  a t t o r n e y ,  does  n o t  thereby  become h i s  
c l i e n t ' s  agen t  au tho r i zed  by 'appointment . . . 
t o  r e c e i v e  s e r v i c e  of p roces s . '  Nor i s  t h e  
f a c t  t h a t  an  a t t o r n e y  r e p r e s e n t s  h i s  c l i e n t  i n  
a completely u n r e l a t e d  l i t i g a t i o n  s u f f i c i e n t  t o  
e s t a b l i s h  t h e  r e q u i s i t e  a u t h o r i t y .  What i s  
necessary  i s  t h a t  it appear t h a t  t h e  a t t o r n e y  
w a s  a u t h o r i z e d ,  e i t h e r  e x p r e s s l y  o r  imp l i ed ly ,  
t o  r e c e i v e  s e r v i c e  of p roces s  f o r  h i s  c l i e n t .  
And i f  such agency i s  t o  be impl ied ,  it must 
be impl ied from a l l  t h e  c i rcumstances  accom- 
panying t h e  a t t o r n e y ' s  appointment which i n d i -  
c a t e  t h e  e x t e n t  of  a u t h o r i t y  t h e  c l i e n t  in tended  
t o  confer ."  3 4 3  F.Supp. a t  817-18. 

Y e t  i n  t h a t  c a s e ,  a s  i n  t h e  p r e s e n t  one,  t h e  matter a t  

i s s u e  w a s  n o t  "complete ly  u n r e l a t e d "  t o  t h e  matter i n  which 

t h e  a t t o r n e y s  w e r e  a l r e a d y  a c t i v e l y  r e p r e s e n t i n g  SAICI. A s  

t h e  c o u r t  i n  Bosurgi  reasoned: 

" I t  i s  beyond q u e s t i o n  t h a t  SAICI's a t t o r n e y s  
were r e t a i n e d  t o  assert i t s  a l l e g e d  r i g h t  t o ,  
and t o  o b t a i n  posses s ion  o f ,  t h e  $215,000. 
This  r e t a i n e r  n e c e s s a r i l y  r e q u i r e d  t h e  a t t o r -  
neys t o  r e s i s t  t h e  c la ims  t o  t h e  fund a s s e r t e d  
by o t h e r  p a r t i e s ,  i nc lud ing  t h e  United S t a t e s  
Government. Rece ip t  of p roces s  by t h e  a t t o r -  
ney i n  t h i s  s u i t ,  which invo lves  r e l a t i v e  
r i g h t s  t o  t h e  s e t t l e m e n t  fund,  w a s  a necessary  
i n c i d e n t  of t h e  a t t o r n e y ' s  e f f o r t  t o  e s t a b l i s h  
SAICI's c l a im  t o  t h e  s e t t l e m e n t  fund by op- 
posing t h e  c la ims  of  t h e  government, as w e l l  
as t h o s e  of t h e  o t h e r  c l a i m a i n t s .  L i t i g a t i o n  
w i t h  t h e  United S t a t e s  must have been in tended  
as w i t h i n  t h e  scope of t h e  a t t o r n e y ' s  a u t h o r i t y ,  
s i n c e  t o  o b t a i n  t h e  fund f o r  SAICI, i t s  a t t o r -  
neys would i n e v i t a b l y  have t o  f a c e  and overcome 
t h e  c l a im  of t h e  United S t a t e s . "  3 4 3  F.Supp. 
a t  818. 

I n  t h e  p r e s e n t  ca se ,  T a l b o t t ' s  a t t o r n e y  n e c e s s a r i l y  

would be  r e q u i r e d  " t o  resist t h e  c la ims  t o  t h e  fund a s s e r t e d  

by o t h e r  p a r t i e s . "  Log ica l ly  h i s  du ty  a l s o  ex tends  t o  pro- 

t e c t i n g  h i s  c l i e n t ' s  c l a i m  a g a i n s t  t h e  judgment d e b t o r ' s  

a t t empt  t o  block t h e  execu t ion  sale. A s  t h e  person e n t r u s t e d  

t o  sa feguard  h i s  c l i e n t ' s  i n t e r e s t s  through t h e  t r eache rous  



journey from judgment to satisfaction, Talbott's attorney 

was "not only adequate, but probably optimal" as the person 

to receive service of process. 343 F.Supp. at 818. In a 

circumstance similar to that in Bosurgi and the instant 

case, another federal court echoed this conclusion: 

"There is no fear . . . that service of the 
summons and complaint upon [the attorney] 
would not be brought home to each principal. 
This is at times a matter of concern in these 
problems of service of process through claimed 
authorized agent. That service of process upon 
their lawyer would bring notice of the lawsuit 
to [the principals] seems beyond argument and 
is evident here from the motion itself in their 
behalf to quash the service. Also, a lawyer 
endowed with all the authority given as here 
to act and appear is about the best candidate 
one could choose to insure notice of a pending 
lawsuit." United States v. Davis (N.D. N.Y. 
1965), 38 F.R.D. 424, 425-26. (Bracketed 
material added.) 

Thus, due to the attorney's representation of Talbott 

in a closely related action, which necessarily implied a 

duty to protect his client's interests against this type of 

action, service of process on her attorney was valid as 

service on Talbott within the meaning of Rule 4D(2) (a), 

As to Talbott's second contention that the District 

Court granted the permanent injunction without considering 

evidence at a hearing, it appears that the words of Talbott's 

attorney precluded the need for such a hearing. The order 

granting the permanent injunction states that he told the 

judge his client did not intend to proceed on the writ of 

August 29. While Talbott's attorney later declared that 

what he said was "in all likelihood" the defendant did not 

intend to proceed on the writ, it is clear that the judge 

and the other attorneys present at the April 11, 1978 con- 

ference understood Talbott's attorney to say his client did 

not intend to proceed on the writ. Under these circumstances, 



t h e  D i s t r i c t  C o u r t ' s  v e r s i o n  of t h e  r e p r e s e n t a t i o n s  of an 

a t t o r n e y  must be cons idered  t h e  b e s t  gu ide  of  what he s a i d .  

The D i s t r i c t  Court  had j u r i s d i c t i o n  t o  e n t e r  i t s  A p r i l  

11, 1978 o r d e r  e n j o i n i n g  t h e  s h e r i f f ' s  sale. Carole  T a l b o t t  

may proceed under a new w r i t  a s  provided i n  t h a t  o r d e r .  

CAUSE NO. 14363 -- ORDER NUNC PRO TUNC 

I n  t h i s  t h i r d  cause  a p p e l l a n t  T a l b o t t  seeks  t o  set  

a s i d e  an  o r d e r  of t h e  Eleventh J u d i c i a l  D i s t r i c t  Court  

amending a 1967 judgment nunc p ro  tunc .  A s  de sc r ibed  above, 

Caro le  T a l b o t t ' s  f e d e r a l  judgment of  August 13 ,  1976, i s  

a g a i n s t  John H. Doble, who i s  p r e s e n t l y  t h e  r e c i p i e n t  of 

payments under a  c o n t r a c t  f o r  deed da t ed  May 1, 1975, a s  a  

t e n a n t  i n  common w i t h  Helen I. Doble, h i s  wi fe .  John W. 

Doble, Doble 's  son,  i s  a l s o  t h e  r e c i p i e n t  of payments under 

a  s e p a r a t e  c o n t r a c t  f o r  deed da t ed  May 1, 1975. 

I n  1966, John H. Doble, Helen I. Doble, John W. Doble 

and Joyce Doble brought  a  q u i e t  t i t l e  a c t i o n  i n  t h e  Eleventh  

J u d i c i a l  D i s t r i c t  i n  Lincoln County. I n  t h e  p l ead ings  f o r  

t h a t  a c t i o n  t h e  Dobles d i d  n o t  i n d i c a t e  s e p a r a t e  ownership 

of t h e  v a r i o u s  t r a c t s  t o  which they  wished t o  q u i e t  t i t l e s ,  

b u t  they  d i d  p r e s e n t  s e p a r a t e  evidence of ownership. John 

W. Doble brought  b e f o r e  t h e  c o u r t  e x h i b i t s  one through t h r e e  

which w e r e  warranty  deeds g r a n t i n g  v a r i o u s  t r a c t s  t o  him and 

h i s  w i f e  as j o i n t  t e n a n t s .  These t r a c t s ,  a l l  l o c a t e d  i n  

Township 37 North,  Range 28 West M.P.M.  w e r e :  

E x h i b i t  1 S e c t i o n  26 E/2  NE/4 

E x h i b i t  2 S e c t i o n  11 W / 2  NE/4,  E / 2  NE/4 
m/4, E/2 SE/4 NW/4,  
SW/4 SE/4 NW/4, 
S/2 NW/4 SE/4 JW/4 

E x h i b i t  3  S e c t i o n  10 S/2 SE/4 
S e c t i o n  11 S E / ~  SW/4, W/2 S W / ~  
S e c t i o n  13  Lots  2,  3 ( ~ / 2  N E / ~ )  
S e c t i o n  1 4  m/4 



John H. Doble produced warranty  deeds  g r a n t i n g  t h e  

fo l lowing  t r a c t s  t o  him and h i s  w i f e  a s  j o i n t  t e n a n t s  a s  

e x h i b i t s  f o u r  through seven: 

E x h i b i t  4 S e c t i o n  3 Lots  2  and 7 

E x h i b i t  5  S e c t i o n  1 5  NE/4 SE/4 

E x h i b i t  6  S e c t i o n  1 4  1W/4 SW/4 

E x h i b i t  7  Sec t ion  11 W/2 NE/4 W/4 ,  
N/2 NW/4 SE/4 W/4 

The D i s t r i c t  Court  g r an t ed  judgment f o r  t h e  Dobles i n  t h e i r  

q u i e t  t i t l e  a c t i o n  on January 6, 1967, b u t  f a i l e d  t o  i n d i -  

c a t e  s e p a r a t e  ownership of t r a c t s  on t h e  dec ree .  The on ly  

mention of t h e  p a r t i e s  by name i s  i n  t h e  c a p t i o n  of t h e  

judgment and dec ree ,  which simply l i s t s  a l l  fou r  Dobles as 

p l a i n t i f f s .  

On March 28, 1978, a f t e r  f i l i n g  a  t r a n s c r i p t  of t h e  

f e d e r a l  judgment w i t h  t h e  Nineteenth  J u d i c i a l  D i s t r i c t  

Cour t ,  Caro le  T a l b o t t  ob t a ined  a  f e d e r a l  w r i t  of execut ion .  

The United S t a t e s  Marshal l  l e v i e d  on t h e  p rope r ty  l i s t e d  i n  

t h e  1967 q u i e t  t i t l e  dec ree  on A p r i l  5 ,  1978, and set t h e  

d a t e  f o r  sale of t h e  p rope r ty  on May 18.  

On May 2  Doble 's  a t t o r n e y  f i l e d  a  motion t o  amend t h e  

1967 judgment nunc p ro  tunc  t o  r e f l e c t  t h e  s e p a r a t e  owner- 

s h i p .  The Nineteenth  J u d i c i a l  D i s t r i c t  Court  g r an t ed  t h a t  

motion t h e  same day. 

T a l b o t t  c o n s i d e r s  h e r s e l f  aggr ieved because she  i n t e r -  

p r e t s  t h e  o r d e r  nunc p r o  tunc  t o  have been a  dev ice  t o  

p r o t e c t  Doble 's  p rope r ty  from he r  r i g h t f u l  c la im.  This  

h inges  upon her  i n t e r p r e t a t i o n  of t h e  1967 judgment which 

q u i e t s  t i t l e  t o  t h e  v a r i o u s  Doble t r a c t s  i n  Lincoln County. 

H e r  c la im i s  t h a t  t h e  a c t i o n  se rved  t o  t r a n s f e r  one-half of 

John W. and Joyce Doble 's  i n t e r e s t  i n  t h e i r  s e p a r a t e  l ands  

t o  John H. and Helen Doble "by o p e r a t i o n  of law", and 



s i m i l a r l y  t o  t r a n s f e r  one-half of John H. and Helen Doble's 

i n t e r e s t  i n  t h e i r  sepa ra te  lands t o  John W. and Joyce Doble 

by opera t ion  of law. Under t h i s  theory it would appear t h a t  

John H. and Helen have r e t a i n e d  t h e i r  ha l f  i n t e r e s t  i n  t h e  

land which John W. and Joyce purpor t  t o  have so ld  t o  o t h e r s  

under t h e  May 1, 1975, c o n t r a c t  f o r  deed. 

Severa l  f a c t o r s ,  however, make c l e a r  t h a t  John H. and 

Helen Doble have never acquired any i n t e r e s t  i n  John W. and 

Joyce Doble's land. F i r s t ,  t he  q u i e t  t i t l e  a c t i o n  which t h e  

Dobles f i l e d  i n  1966 made no mention of a  t r a n s f e r  of i n t e r e s t s  

among t h e  Dobles. I ts  purpose was c l e a r l y  t o  g ive  t h e  

Dobles uncontested t i t l e  t o  t h e i r  var ious  t r a c t s ,  e s p e c i a l l y  

a s  a g a i n s t  t h e  Bonners Ferry Lumber Co. Ltd. ,  t h e  C.E. 

Conrad E s t a t e ,  Inc . ,  t h e  Conrad Corporation, and s e v e r a l  

o t h e r  indiv iduals .  

Second, t h e  evidence produced a t  t h e  hearing on t h e  

q u i e t  t i t l e  p e t i t i o n  c l e a r l y  showed John W. and Joyce Doble 

a s  t h e  grantees  of c e r t a i n  t r a c t s  and showed John H. and 

Helen Doble a s  t h e  g ran tees  of c e r t a i n  o t h e r  t r a c t s .  I n  t h e  

absence of any pleading o r  evidence t h a t  e i t h e r  of t h e  Doble 

f a m i l i e s  claimed ownership i n  t h e  lands  s tanding i n  t h e  name 

of t h e  o t h e r ,  t h e  D i s t r i c t  Court could no t  t r a n s f e r  t i t l e  

from t h e  one co-p la in t i f f  t o  t h e  o the r  c o - p l a i n t i f f .  The 

nunc pro tunc order  d i d  no more than c l a r i f y  the  evidence 

and t h e  law governing t h e  case.  

Third,  t h e  Dobles have t r e a t e d  t h e i r  ownership a s  

s e p a r a t e  s i n c e  t h e  q u i e t  t i t l e  ac t ion .  The c o n t r a c t s  f o r  

deed which t h e  Doble f a m i l i e s  entered i n t o  i n  May, 1975, a r e  

completely separa te  and on t h e i r  f a c e  convey separa te  t r a c t s  

of land. One desc r ibes  John H. and Helen Doble a s  t enan t s  

i n  common. Clear ly  these  people i n  1975 considered them- 



s e l v e s  t o  be s e p a r a t e  owners of s e p a r a t e  l a n d s ,  and d e a l t  

s e p a r a t e l y  w i th  t h e  pu rchase r s  of  t h e i r  l and .  

I n  1978 when Caro le  T a l b o t t  gave n o t i c e  of he r  i n t e n t  

t o  execu te  h e r  judgment by s e l l i n g  a l l  t h e  l and  l i s t e d  i n  - 

t h e  1967 dec ree ,  t h e  Dobles unders tandably became concerned 

and moved t o  amend t h e  dec ree  t o  c l e a r l y  r e f l e c t  t h e i r  t r u e  

i n t e r e s t .  The on ly  e f f e c t  of  t h e  May 2 ,  1978 o rde r  cor-  

r e c t i n g  t h e  judgment was t o  r e f l e c t  t h e  o r i g i n a l  i n t e n t  of 

t h e  p a r t i e s .  Amendments a r e  pe rmis s ib l e  under Rule 60 (b )  (6 )  , 

M.R.Civ.P., where t hey  w i l l  make t h e  meaning of a  judgment 

o r  dec ree  more c l e a r  and w i l l  n o t  a c t  i n e q u i t a b l y  o r  t o  t h e  

p r e j u d i c e  of a p a r t y .  Smith v .  Jackson Tool & Die, Inc .  

( 5 t h  C i r .  1970) ,  426 F.2d 5 ,  8. H e r e ,  t h e  Dobles had l i t t l e  

reason  t o  s u s p e c t  t h a t  a subsequent c r e d i t o r  would, more 

than  a  decade l a t e r ,  i n t e r p r e t  t h e  q u i e t  t i t l e  dec ree  t o  

mean t h e  f o u r  Dobles w e r e  t e n a n t s  i n  common of a l l  l and  

involved i n  t h e  decree .  A d i f f e r e n t  q u e s t i o n  might be  pre-  

s en t ed  i f  T a l b o t t ' s  t heo ry  of  t h e  e f f e c t  of t h e  1967 dec ree  

was more p l a u s i b l e ,  and t h e  o r d e r  nunc p ro  tunc  w a s  i n  f a c t  

a change i n  t h e  o r i g i n a l  i n t e n t i o n  of t h e  q u i e t  t i t l e  de- 

cree. But under t h e  t o t a l  c i rcumstances  of t h i s  c a s e ,  t h e  

o r d e r  does  n o t  appear  t o  p r e j u d i c e  T a l b o t t .  I t  merely 

c l a r i f i e s  what had always been in tended .  With t h i s  d e t e r -  

mina t ion ,  it i s  unnecessary t o  cons ide r  Doble 's  c la im t h a t  

T a l b o t t  l a c k s  s tanding .  

The o r d e r  nunc p r o  tunc  of May 2, 1978, i s  a f f i rmed .  

The o r d e r  does  n o t  a c t  i n e q u i t a b l y  b u t  r a t h e r  c l a r i f i e s  what 

w a s  o r i g i n a l l y  in tended  by t h e  1967 q u i e t  t i t l e  a c t i o n .  

d k 
J u s t i c e  



W e  Concur: 

Judge,  s i t t i n g  i n  p l a c e  of M r .  
Chief J u s t i c e  Haswell 

~ i s t r i &  ~ u d ~ e ;  s i t k i n g  i n  p l a c e  
of M r .  J u s t i c e  Sheehy 


