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M r .  J u s t i c e  Gene B. Daly de l ive red  t h e  Opinion of t h e  Court. 

This i s  t h e  second time t h i s  case  has been before  t h i s  

Court. Diehl and Associates  (Diehl) f i r s t  f i l e d  t h i s  a c t i o n  

on J u l y  3, 1975, i n  t h e  D i s t r i c t  Court ,  Lewis and Clark 

County, t o  recover r e a l  e s t a t e  b r o k e r ' s  commissions of 

$5,450 f o r  procuring purchasers  f o r  two s e p a r a t e  p a r c e l s  of 

r e a l  proper ty  owned by defendant. Diehl ,  i n  a d d i t i o n ,  

sought t o  recover i t s  a t t o r n e y  f e e s  and c o s t s .  Houtchens 

f i l e d  an answer and counterclaimed seeking a $500 e a r n e s t  

money d e p o s i t  made by one of t h e  above-referenced purchasers  

p l u s  a t t o r n e y  f e e s  and c o s t s .  The p a r t i e s  subsequently 

s t i p u l a t e d  t h a t  t h e  D i s t r i c t  Court could render a dec is ion  

on t h e  b a s i s  of t h e  record.  

On August 13, 1976, t h e  D i s t r i c t  Court en tered  i t s  

f ind ings  and conclusions i n  favor of Diehl and on August 19,  

1976, en tered  judgment f o r  $5,450 p lus  $400 i n  a t t o r n e y  

f e e s .  Houtchens t h e r e a f t e r  appealed t o  t h i s  Court s t a t i n g  

i n  t h e  conclusion of h i s  b r i e f :  

"We r e s p e c t f u l l y  submit t h e  judgment of t h e  
lower c o u r t  should be reversed and s e t  a s i d e  
and t h e  lower Court d i r e c t e d  t o  e n t e r  judg- 
ment i n  favor  of Defendant together  with 
c o s t s  and a t t o r n e y  fees . "  (Emphasis added.) 

This Court reversed t h e  judgment and remanded t h e  cause 

t o  t h e  D i s t r i c t  Court  by dec i s ion  da ted  August 8, 1977. 

Diehl and Associates ,  Inc.  v. Houtchens (1977),  Mont. 

, 567 P.2d 930, 34 St.Rep. 814. S p e c i f i c a l l y ,  t h e  l a s t  

two paragraphs of our previous dec i s ion  read: 

"Therefore,  w e  remand t h i s  mat ter  t o  t h e  
d i s t r i c t  c o u r t  f o r  determinat ion of any 
' agents  incurred  expense r e l a t e d  t o  t h i s  
s a l e ' ,  t h e  balance of t h e  d e p o s i t  t o  be 
equal ly  apportioned between p l a i n t i f f  
and defendant.  



"The judgment of  t h e  d i s t r i c t  c o u r t  i s  re- 
ve r sed  and t h e  cause  i s  remanded t o  t h e  -- 
d i s t r i c t  c o u r t  f o r  f u r t h e r  c o n s i d e r a t i o n  
c o n s i s t e n t  w i t h  -- t h i s  op in ion ."  (Emphasis 
added. ) 

On September 12 ,  1977, Houtchens moved t h e  D i s t r i c t  

Court  t o  hold  a  hea r ing  t o :  

"1. Determine any a g e n t s  i n c u r r e d  expense 
r e l a t e d  t o  t h e  s a l e  i n  accordance wi th  t h e  
d e c i s i o n  of  t h e  Montana Supreme Court  h e r e i n ;  
and 

"2.  F i x  r ea sonab le  a t t o r n e y s  f e e s  f o r  t h e  
s e r v i c e s  of de fendan t s  a t t o r n e y  h e r e i n  pursuant  
t o  S e c t i o n  93-8601.1, R.C.M. 1947 and F l a h e r t y  
v .  Hensley, 165 Mont. 434." 

On March 21, 1978, Diehl  moved t h e  D i s t r i c t  Court  t o  

s t r i k e  Houtchens' r e q u e s t  f o r  a t t o r n e y  f e e s ,  s t a t i n g  t h a t  

t h e  r e q u e s t  was o u t s i d e  t h e  scope of  t h e  Supreme C o u r t ' s  

d e c i s i o n .  

A hea r ing  w a s  he ld  on t h e  m a t t e r  on A p r i l  4 ,  1978, and 

t h e  D i s t r i c t  Court ,  over  D i e h l ' s  o b j e c t i o n s ,  al lowed Hout- 

chens t o  produce evidence on t h e  m a t t e r  of h i s  a t t o r n e y  

f e e s .  This  evidence c o n s i s t e d  of  tes t imony by Houtchens' 

a t t o r n e y  t h a t  he had worked on t h e  c a s e  57 hours  du r ing  t h e  

D i s t r i c t  Court  s t a g e  and 20 hours du r ing  t h e  appea l  s t a g e ;  

t h a t  h i s  normal f e e  was $40 pe r  hour,  and t h a t  h i s  agreement 

w i t h  Houtchens w a s  a  f l a t  $1,000 f e e  f o r  t h e  Supreme Court  

appea l .  Houtchens a l s o  c a l l e d  Donald G a r r i t y ,  a  Helena 

a t t o r n e y .  H e  t e s t i f i e d  t h a t  $40 pe r  hour and $1,000 f o r  an 

appea l  w e r e  r ea sonab le  charges ,  t h a t  it was h i s  op in ion  t h a t  

t h e  t i m e  s p e n t  by each s i d e  would be roughly comparable, and 

t h a t  t h e  $400 f e e  o r i g i n a l l y  awarded by t h e  D i s t r i c t  Court  

t o  Diehl  was reasonable .  On r e q u e s t  of t h e  c o u r t ,  Houtchens'  

a t t o r n e y  subsequent ly  submit ted h i s  t i m e  r e c o r d s  i n  suppor t  

of t h e  77 hours  he claimed t o  have s p e n t  on t h e  case p l u s  an 

a d d i t i o n a l  s t a t emen t  c la iming  6-1/4 a d d i t i o n a l  hours  n o t  

p rev ious ly  claimed. 



On May 30, 1978, t h e  D i s t r i c t  Court en tered  judgment 

f o r  Houtchens f o r  " t h e  sum of $250 a s  and f o r  h i s  one-half 

sha re  of t h e  e a r n e s t  money d e p o s i t  together  with t h e  sum of 

$3,986.75 a s  and f o r  h i s  reasonable a t t o r n e y ' s  f e e s  t o  

da te ."  

Diehl appeals  from t h e  judgment i n s o f a r  a s  it awards 

a t t o r n e y  f e e s  t o  Houtchens. Houtchens now seeks t o  be 

awarded a t to rney  f e e s  and c o s t s  i n  connection with t h i s  

appeal .  

The i s s u e s  presented f o r  review by t h i s  Court a r e :  

1. Did t h e  D i s t r i c t  Court lack  a u t h o r i t y  t o  consider  

Houtchens' r eques t  f o r  a t to rney  f e e s ?  

2. I f  t he  D i s t r i c t  Court d i d  have a u t h o r i t y  t o  con- 

s i d e r  a t t o r n e y  f e e s ,  were t h e  a t t o r n e y  f e e s  awarded exces- 

s i v e  i n  l i g h t  of t h e  evidence presented? 

Diehl f i l e d  t h e  o r i g i n a l  a c t i o n  even tua l ly  leading  t o  

t h i s  appeal t o  c o l l e c t  broker ' s  commission a l l eged ly  owed t o  

it by Houtchens. This a c t i o n  was based on a  b roker ' s  con- 

t r a c t  which included t h e  following provis ion:  " In  case  of 

s u i t  o r  a c t i o n  on t h i s  c o n t r a c t ,  I [ r e f e r r i n g  t o  Houtchens] 

agree  t o  pay such a d d i t i o n a l  sum a s  t h e  c o u r t ,  both t r i a l  

and a p p e l l a t e ,  may adjudge reasonable a s  p l a i n t i f f ' s  a t t o r -  

neys f ees . "  

Although Diehl o r i g i n a l l y  prevai led  on i t s  a c t i o n  t o  

recover t h e s e  b roker ' s  commissions a t  t h e  D i s t r i c t  Court 

l e v e l ,  we reversed and remanded t h e  cause t o  t h e  D i s t r i c t  

Court f o r  " f u r t h e r  cons idera t ion  c o n s i s t e n t  w i t h  t h i s  

opinion." Diehl and Associates ,  Inc.  v ,  Houtchens (1977),  

Mont . , 567 P.2d 930, 936, 34 St.Rep. 814, 820. 

The e f f e c t  of our r u l i n g  was t o  make Houtchens, no t  Diehl ,  

t h e  p r e v a i l i n g  pa r ty  i n  t h e  ac t ion .  



Sect ion  93-8601.1, R.C.M. 1947, s t a t e s :  

"Whenever by v i r t u e  of t h e  provis ions  of any 
c o n t r a c t  . . . one p a r t y  t o  such c o n t r a c t  o r  
o b l i g a t i o n  has an express  r i g h t  t o  recover  
a t t o r n e y  f e e s  from any o the r  pa r ty  t o  t h e  
c o n t r a c t  o r  o b l i g a t i o n  i n  t h e  event  t h e  pa r ty  
having t h a t  r i g h t  s h a l l  br ing  an a c t i o n  upon 
t h e  c o n t r a c t  o r  ob l iga t ion ,  then i n  any ac t ion  
on such c o n t r a c t  o r  ob l iga t ion  a l l  p a r t i e s  t o  
t h e  c o n t r a c t  o r  o b l i g a t i o n  s h a l l  be deemed t o  
have t h e  same r i g h t  t o  recover a t t o r n e y  f e e s ,  
and t h e  p r e v a i l i n g  p a r t y  i n  any such a c t i o n ,  
whether by v i r t u e  of t h e  express  c o n t r a c t u a l  
r i g h t ,  o r  by v i r t u e  of t h i s  a c t ,  s h a l l  be 
e n t i t l e d  t o  recover h i s  reasonable a t t o r n e y  
f e e s  f r o m t h e  l o s i n g  pa r ty  o r  p a r t i e s . "  (Em- --- - 
phas i s  added.) 

Here, t h e  c o n t r a c t  gave ~ i e h l  t h e  express  r i g h t  t o  

c o l l e c t  a t to rney  fees .  The above s t a t u t e  made t h i s  r i g h t  

r e c i p r o c a l  a s  t o  Houtchens. By v i r t u e  of our previous 

r u l i n g  Houtchens, a s  t h e  p reva i l ing  p a r t y ,  became e n t i t l e d  

a s  a  mat ter  of law t o  h i s  reasonable a t t o r n e y  fees .  Fla- 

h e r t y  v.  Hensley (1974), 165 Mont. 434, 437, 529 P.2d 1389, 

Diehl argues t h a t  i n  remanding t h e  cause f o r  " f u r t h e r  

cons ide ra t ion  c o n s i s t e n t  with t h i s  opinion" w e  l imi ted  t h e  

D i s t r i c t  Court t o  addressing only those  i s s u e s  we speci -  

f i c a l l y  addressed i n  our p r i o r  opinion.  A s  we d id  no t  

d i s c u s s  Houtchens' s t a t u t o r y  r i g h t  t o  a t t o r n e y  f e e s ,  t h e  

argument cont inues,  t h e  D i s t r i c t  Court was powerless t o  make 

t h e  s t a t u t o r y  award. We disagree .  

Our remand f o r  f u r t h e r  cons idera t ion  " c o n s i s t e n t  wi th  

t h i s  opinion" meant only t h a t  i n  a l l  f u t u r e  proceedings on 

t h e  a c t i o n  Houtchens, n o t  Diehl,  was t o  be regarded a s  t h e  

p r e v a i l i n g  party.  The determinat ion of a t to rney  f e e s  t o  be 

awarded Houtchens, a s  t h e  new preva i l ing  p a r t y ,  i s  completely 

c o n s i s t e n t  with our p r i o r  opinion. 



Equal ly  w i thou t  m e r i t  i s  D i e h l ' s  c o n t e n t i o n  t h a t  

Houtchens waived h i s  r i g h t  t o  a t t o r n e y  f e e s .  A review of 

t h e  r eco rd  r e v e a l s  no such waiver.  Houtchens sought  a t t o r -  

ney f e e s  i n  h i s  answer and counte rc la im t o  D i e h l ' s  o r i g i n a l  

a c t i o n  and renewed h i s  c la im f o r  f e e s  i n  t h e  conc lus ion  t o  

h i s  b r i e f  on t h e  f i r s t  appea l .  I n  view of t h i s  con t inu ing  

c l a im  by Houtchens f o r  t h e s e  f e e s ,  w e  f a i l  t o  s e e  any sup- 

p o r t  f o r  t h e  argument t h a t  he somehow waived them. 

Dieh l  a l s o  a t t a c k s  t h e  amount of t h e  f e e s  awarded a s  

exces s ive .  Again, w e  d i s a g r e e .  The D i s t r i c t  Court  heard 

tes t imony from Houtchens' a t t o r n e y ,  Char les  Smith, as t o  t h e  

amount of t ime he s p e n t  on t h e  c a s e  (77 hours  l a t e r  i nc reased  

t o  83-1/4 h o u r s ) ,  t h e  amount of  h i s  normal f e e  ($40 p e r  hour 

i n  1975, i n c r e a s i n g  t o  $50 p e r  hour i n  1976 and 1977) ,  and 

t h e  d e t a i l s  of h i s  f e e  arrangement w i t h  Houtchens ($40 p e r  

hour p l u s  $1,000 f o r  f i r s t  a p p e a l ) .  Donald G a r r i t y ,  a l o c a l  

Helena a t t o r n e y ,  t e s t i f i e d  concerning t h e  range  of f e e s  

charged by a t t o r n e y s  i n  Helena ($30 t o  $60 p e r  h o u r ) ,  t h e  

a b i l i t y ,  exper ience  and r e p u t a t i o n  of Smith,  and t h e  reason-  

a b l e n e s s  of t h e  t i m e  s p e n t  by Smith on t h e  ca se .  G a r r i t y  

a l s o  commented he f e l t  t h e  $400 awarded Dieh l  a s  a t t o r n e y  

f e e s  b e f o r e  t h e  Supreme C o u r t ' s  r e v e r s a l  was a r ea sonab le  

f e e  f o r  t h e  work done by D i e h l ' s  a t t o r n e y  i n  t h e  c a s e ,  which 

G a r r i t y  c h a r a c t e r i z e d  a s  "roughly comparable" t o  what smi th  

had done f o r  Houtchens. The D i s t r i c t  Court  a l s o  examined 

t h e  t i m e  r e c o r d s  submit ted t o  it d e t a i l i n g  t h e  t i m e  Hout- 

chens '  a t t o r n e y  s p e n t  on t h e  case. 

W e  cannot  say  a s  a m a t t e r  of l a w  and apply ing  t h e  

g u i d e l i n e s  se t  f o r t h  i n  Crncevich v .  Georgetown ~ e c r e a t i o n  

Corp. (1975) ,  168 Mont. 113,  119-20, 541 P.2d 56, 59, t h a t  

t h e  award i s  exces s ive  o r  n o t  supported by s u f f i c i e n t  evidence.  



F i n a l l y ,  Houtchens reques t s  t h a t  we award him reason- 

a b l e  a t t o r n e y  f e e s  and c o s t s  i n  connection with t h i s  appeal .  

Houtchens' r i g h t  t o  any a t to rney  f e e s  i s  based i n  p a r t  on 

t h e  b r o k e r ' s  c o n t r a c t  o r i g i n a l l y  sued on by Diehl.  A s  

quoted above, t h a t  c o n t r a c t  provided t h a t  Diehl had t h e  

express  r i g h t  t o  c o l l e c t  a t to rney  f e e s  awarded by "both 

t r i a l  and appe l l a t e"  cour t s .  Thus, t h e  c o n t r a c t  obviously 

contemplated t h a t  a t t o r n e y  f e e s  on appeal a s  wel l  a s  a t  

t r i a l  were t o  be charged by Diehl t o  Houtchens. Sec t ion  92- 

8601.1, R.C.M. 1947, makes t h i s  r i g h t  t o  a t t o r n e y  f e e s  

r e c i p r o c a l  a s  t o  Houtchens. We do n o t  f i n d  $1,000 a s  

a t t o r n e y  f e e s  f o r  t h i s  appeal t o  be unreasonable and there-  

f o r e  order  t h e  same t o  be paid by Diehl t o  Houtchens. 

The judgment of t h e  D i s t r i c t  Court i s  aff i rmed.  

We Concur: 


