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M r .  J u s t i c e  John Conway Harr ison d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

P l a i n t i f f  brought  t h i s  a c t i o n  i n  t h e  D i s t r i c t  Court  of 

t h e  T h i r t e e n t h  J u d i c i a l  D i s t r i c t  i n  Yellowstone County 

a l l e g i n g  neg l igence  on t h e  p a r t  of defendant  i n  s e r v i n g  

a l c o h o l  t o  a  minor whose i n t o x i c a t i o n  a l l e g e d l y  r e s u l t e d  i n  

a  c a r  a c c i d e n t  caus ing  p l a i n t i f f ' s  i n j u r y .  P l a i n t i f f  appea l s  

from an o r d e r  and judgment d i smis s ing  h i s  complaint  a g a i n s t  

defendant  Poppler  on t h e  ground t h a t  it f a i l s  t o  s ta te  a  

c la im upon which r e l i e f  can be  gran ted .  

On A p r i l  26,  1975, David Al len  Watts ,  then  a  minor,  

a t t ended  a  p a r t y  a t  t h e  home of defendant ,  Doris  Popple r ,  

and drank some b e e r ,  a l l e g e d l y  fu rn i shed  by defendant .  

P l a i n t i f f ,  Thomas Runge, l e f t  t h e  p a r t y  w i t h  Watts and w a s  

subsequent ly  i n j u r e d  when Watts '  c a r  l e f t  t h e  road and 

s t r u c k  a u t i l i t y  po le .  

The i s s u e  p re sen ted  f o r  review i s  whether t h e  D i s t r i c t  

Court  e r r e d  i n  d i smis s ing  p l a i n t i f f ' s  c l a i m  a g a i n s t  defen- 

d a n t ,  Doris  M. Poppler .  S t a t e d  ano the r  way, does  Montana 

recognize  a  c la im f o r  r e l i e f  a g a i n s t  one f u r n i s h i n g  l i q u o r  

t o  a  minor i n  f a v o r  of t h o s e  i n j u r e d  a s  a consequence of t h e  

minor ' s  i n t o x i c a t i o n ?  

P l a i n t i f f  seeks  t o  impose l i a b i l i t y  upon defendant  

Poppler on t h e  b a s i s  of common law p r i n c i p l e s  of neg l igence  

and neg l igence  -- p e r  se. Defendant a rgues  t h a t  i n  t h e  absence 

of  a  s p e c i a l  dramshop a c t  s p e c i f i c a l l y  c r e a t i n g  a c i v i l  

remedy and c i v i l  cause  of a c t i o n  a g a i n s t  t h e  s o c i a l  purveyor 

of i n t o x i c a n t s ,  no remedy o r  cause  of a c t i o n  can be mainta ined.  

I n  r e c e n t  months t h i s  Court  has  had two o p p o r t u n i t i e s  

t o  add res s  t h e  i s s u e  of  t h e  l i a b i l i t y  of one f u r n i s h i n g  

a l c o h o l i c  beverages t o  a  person who subsequent ly  s u s t a i n s  



i n j u r i e s  by v i r t u e  of t h e  r e s u l t i n g  i n t o x i c a t i o n .  Swartzen- 

berger  v.  B i l l i n g s  Labor Temple Associat ion (1978),  

Mont. , 586 P.2d 7 1 2 ,  35 St.Rep. 1625; Folda v .  C i ty  

of Bozeman (1978), Mont. , 582 P.2d 767, 35 S t .  

Rep. 1019. I n  each of those cases ,  however, t h e  p l a i n t i f f ' s  

recovery was barred by h i s  own con t r ibu to ry  negligence.  In 

c o n t r a s t  t h e  i n s t a n t  case  involves i n j u r y  t o  a  t h i r d  pa r ty .  

Contributory negligence on t h e  p a r t  of Watts, then,  does n o t  

bar  recovery by a  t h i r d  par ty .  

A s i m i l a r  ques t ion  t o  t h e  one presented i n  t h e  i n s t a n t  

case  a rose  i n  a  commercial context  i n  Deeds v.  United S t a t e s  

( D .  Mont. 1969) ,  306 F.Supp. 348. I n  Deeds t h e  Honorable 

William J. Jameson held,  under t h e  p a r t i c u l a r  circumstances 

of t h a t  case ,  t h a t  " t h e  s a l e  and serv ing  of l iquor  t o  Tanberg 

i n  v i o l a t i o n  of Montana law was a  proximate cause of t h e  

acc iden t  and r e s u l t i n g  i n j u r i e s  t o  p l a i n t i f f . "  306 F.Supp. 

a t  361. However, we do n o t  f i n d  Deeds c o n t r o l l i n g  i n  t h e  

i n s t a n t  case.  Rather,  we fol low t h e  genera l  r u l e :  

" . . . i n  t h e  absence of a  s t a t u t e  t o  t h e  con- 
t r a r y  . . . t h e r e  can be no cause of a c t i o n  
a g a i n s t  one fu rn i sh ing  l iquor  i n  favor  of those 
in ju red  by t h e  i n t o x i c a t i o n  of t h e  person t o  
whom it has been . . . furnished . . . s o  long 
a s  t h e  person t o  whom t h e  l i q u o r  was so ld  o r  
given was no t  i n  such a  s t a t e  of he lp lessness  . . . a s  t o  be deprived of h i s  willpower o r  
r e s p o n s i b i l i t y  f o r  h i s  behavior." 45 Am J u r  2d, 
In tox ica t ing  Liquors S554. 

The problem we f a c e  i n  s o  deciding i s  a  d i f f i c u l t  one. 

Montana law does provide sanct ions  t o  discourage fu rn i sh ing  

a l c o h o l i c  beverages t o  minors. F i r s t ,  s e c t i o n  4-3-306 (1) ( a )  , 

R.C.M. 1947, provides:  

" (1) No l i c e n s e e  o r  h i s  o r  her  employee o r  
employees, nor any o t h e r  person, s h a l l  se l l ,  
d e l i v e r ,  o r  g i v e  away o r  cause o r  permit  t o  be 
s o l d ,  de l ivered  o r  given away any a lcoho l i c  
beverage to:  



" ( a )  Any person under t h e  age of e ighteen  (18) 
years .  " 

By v i r t u e  of s e c t i o n  4-6-404, R.C.M. 1947, v i o l a t i o n  of t h i s  

provis ion  i s  a misdemeanor. While t h i s  provis ion  does no t  

apply t o  a  s o c i a l  purveyor of a l coho l i c  beverages, s e c t i o n  

94-5-609 (1) (b)  , R.C.M. 1947, does: 

"(1) A person commits t h e  o f fense  of unlawful 
t r a n s a c t i o n s  with ch i ld ren  i f  he knowingly: 

" (b) s e l l s  o r  g ives  i n t o x i c a t i n g  substances t o  
a  c h i l d  under t h e  age of major i ty  . . ." 

These sanct ions ,  however, do no t  by themselves c r e a t e  a  

c i v i l  cause of a c t i o n  i n  favor  of a  t h i r d  person in ju red  a s  

a r e s u l t  of a  minor 's  having been furn ished  a lcoho l i c  bev- 

erages.  Es tab l i sh ing  such a  c i v i l  cause of a c t i o n  involves 

cons idera t ions  of pub l i c  pol icy  f a r  beyond those presented 

by t h e  circumstances of t h e  i n s t a n t  case .  

T r a d i t i o n a l l y ,  t h e r e  has  been g r e a t e r  j u s t i f i c a t i o n  f o r  

imposing l i a b i l i t y  on a  commercial purveyor than on a  s o c i a l  

purveyor. There i s  a  g r e a t e r  need f o r  some check on t h e  

pecuniary motives of those engaged i n  t h e  business  of s e l l i n g  

a l c o h o l i c  beverages. I n  add i t ion  a  commercial vendor i s  i n  

a  b e t t e r  p o s i t i o n  t o  observe h i s  customers and monitor t h e i r  

l e v e l  of i n t o x i c a t i o n  by v i r t u e  of t h e  f a c t  t h a t  t h e  s e l l e r  

i s  more l i k e l y  t o  communicate with t h e  pa t ron  each time he 

se rves  a  new dr ink .  

Taking t h i s  i n t o  cons idera t ion ,  we a r e  r e l u c t a n t  t o  

extend t h e  l i a b i l i t y  of persons serv ing  a l c o h o l i c  beverages 

t o  a  s o c i a l  s e t t i n g  when t h e  l e g i s l a t u r e  has t o  d a t e  f a i l e d  

t o  extend t h a t  l i a b i l i t y  t o  commercial vendors by v i r t u e  of 

dramshop l e g i s l a t i o n .  



We a r e  aware of t h e  high incidence of automobile acc iden t s  

a t t r i b u t a b l e  t o  in tox ica t ion .  We a l s o  recognize t h a t  innocent 

t h i r d  p a r t i e s  s tand  t o  s u f f e r  s u b s t a n t i a l  harm i n  such 

s i t u a t i o n s .  However, t o  hold purveyors of a l coho l ,  e s p e c i a l l y  

s o c i a l  f u r n i s h e r s ,  l i a b l e  f o r  t h i s  harm would be cont rary  t o  

t h e  c u r r e n t  s t a t e  of Montana law and would i n f r i n g e  upon a 

mat ter  more appropr ia t e ly  wi th in  t h e  province of t h e  l e g i s l a -  

t u r e .  Our r e c e n t  holdings have reaff i rmed our s ta tement  of 

t h e  law i n  Nevin v. Carlasco (1961),  139 Mont. 512, 515-16, 

"The r u l e  followed by most c o u r t s  i s  t h a t  when 
damages a r i s e  from voluntary i n t o x i c a t i o n ,  t h e  
s e l l e r  of t h e  i n t o x i c a n t  i s  n o t  l i a b l e  i n  t o r t  
f o r  t h e  reason t h a t  h i s  a c t  i s  no t  t h e  e f f i c i e n t  
cause of t h e  damage. The proximate cause is  t h e  
a c t  of him who imbibes t h e  l iquor . "  

Under c u r r e n t  Montana law, a s  affirmed i n  Folda and Swartzen- 

berger ,  Watts'  d r inking  and not  defendant ' s  serv ing  t h e  

beer was t h e  proximate cause of t h e  acc iden t  which r e s u l t e d  

i n  p l a i n t i f f ' s  i n j u r y .  

The judgment of t h e  D i s t r i c t  Court i s  aff i rmed.  

We Concur: 

// 

J u s t i c e  I -  

c -  L- ~t/dv 
r J u s t i c e s  

,' 
/ L' ' M r .  Chief J u s t i c e  Frank I. Haswell, deeming himself d i s q u a l i f i e d ,  
d i d  not  s i t  i n  t h i s  case.  


