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M r .  J u s t i c e  John Conway Harr i son  d e l i v e r e d  t h e  Opinion of t h e  
Court  . 

This  i s  an appea l  from a  judgment on a  breach of con- 

t r a c t  c a s e  i nvo lv ing  t h e  f eed ing  of c a t t l e .  T r i a l  was he ld  

on February 16,  1978, b e f o r e  t h e  Honorable Jack D. Shanstrom, 

s i t t i n g  wi thou t  a ju ry ,  i n  t h e  Dis t r ic t  Court  of t h e  Thir-  

t e e n t h  J u d i c i a l  D i s t r i c t .  The c o u r t  f i l e d  i t s  f i n d i n g s  of 

f a c t  and conc lus ions  of  l a w  on March 29, 1978, and a judg- 

ment f o r  p l a i n t i f f  i n  t h e  amount of $1,712.69 p l u s  c o s t s  w a s  

e n t e r e d  on A p r i l  25, 1978. P l a i n t i f f  appea l s  t h e  judgment 

inasmuch as he sought  judgment i n  t h e  amount of $4,690.26. 

P l a i n t i f f - a p p e l l a n t  owns a commercial f e e d l o t  nea r  

Lau re l ,  Montana, which i s  managed and ope ra t ed  by A 1  Herden, 

a  copa r tne r .  During e a r l y  November 1976, defendant-respondent  

con tac t ed  Herden w i t h  r ega rd  t o  f eed ing  a  number of respon- 

d e n t ' s  c a l v e s  du r ing  t h e  w in t e r  months of 1976-77. A s  a 

r e s u l t  of t h e  conve r sa t ion ,  respondent ,  who l i v e s  i n  t h e  

White Sulphur Sp r ings ,  Montana, area, t r a v e l e d  t o  Laure l  and 

d i scussed  w i t h  Herden, a s  agen t  f o r  a p p e l l a n t ,  t h e  v a r i o u s  

t e r m s  and c o n d i t i o n s  of t h e  f eed ing  o p e r a t i o n .  A t  t h a t  t i m e  

Herden and respondent  e n t e r e d  i n t o  an o r a l  c o n t r a c t  f o r  t h e  

f eed ing  of r e sponden t ' s  c a t t l e .  

Pursuant  t o  t h e  o r a l  c o n t r a c t  respondent  d e l i v e r e d  t o  

t h e  Laure l  f e e d l o t  109 head of steers on November 19 ,  1976; 

12  head of s t e e r s  and 77 head of h e i f e r s  on November 23, 

1976; and 46 head of  h e i f e r s  and 71 head of s t e e r s  on December 

31, 1976. On December 11, 1976, 88 head of steers w e r e  s o l d  

from t h e  f e e d l o t  and t h e  remaining c a t t l e  w e r e  removed on 

January 26, 1977. The 88 head of  steers s o l d  from t h e  

f e e d l o t  w e r e  t h e  b e t t e r  ca t t le ,  and many of them had been on 

t h e  f e e d l o t  only  a  pe r iod  of approximately 20 days.  



I n  t h e  l i f e  of t h e  c o n t r a c t  respondent was b i l l e d  f o r  

a p p e l l a n t ' s  s e r v i c e s  i n  feeding h i s  c a t t l e  on a semi-monthly 

b a s i s .  s ills f o r  t h e  per iods  ending November 30, December 

15,  and December 31, 1976, t o t a l i n g  $5,048.57 were paid by 

respondent without  p r o t e s t .  When respondent received these  

b i l l s  he a l s o  received a breakdown showing t h e  t o t a l  weight 

and c o s t  of each feed  ingred ien t  which was fed  t o  h i s  c a t t l e  

f o r  t h a t  per iod.  

Af ter  r ece iv ing  a feed s tatement  and b i l l  f o r  t h e  

per iod ending January 15,  1977, respondent c a l l e d  and then 

went t o  Laurel on January 25 t o  o b t a i n  a check weight on h i s  

c a t t l e ,  be l i ev ing  t h a t  they could no t  poss ib ly  have consumed 

t h e  amount of feed  f o r  which he had been charged f o r  t h a t  

per iod.  There was cons iderable  d i scuss ion  between Herden 

and respondent a t  t h a t  time. Respondent a l l eged  t h a t  t h e  

amount charged, by h i s  f i g u r e s  over 90$ per  cow, v i o l a t e d  

t h e i r  agreement. Herden f igured  t h e  c o s t  a s  approximately 

45$ per  head. According t o  respondent 's  testimony, when h i s  

wife  f i r s t  c a l l e d  t h e  f e e d l o t  and when he f i r s t  t a lked  t o  

Herden, they had been assured t h a t  t h e  c o s t  would no t  be 

above 36g! per  pound of ga in .  This a l l eged  assurance on t h e  

p a r t  of Herden was t h e  reason f o r  t h e  d i f f i c u l t i e s  which 

a rose ,  and a t  t h e  end of t h i s  d i scuss ion  on t h e  25th,  

respondent decided t o  remove h i s  c a t t l e  from a p p e l l a n t ' s  

f e e d l o t .  

Respondent then made arrangements f o r  t rucks  t o  remove 

t h e  c a t t l e  from a p p e l l a n t ' s  f e e d l o t  and t ake  them t o  another  

f e e d l o t  i n  t h e  same a rea .  After  t h e  removal of approximately 

two loads of c a t t l e ,  Herden would n o t  permit  respondent t o  

remove any more c a t t l e  u n t i l  t h e  t o t a l  b i l l  was paid.  

Respondent issued a check made o u t  t o  a p p e l l a n t  i n  t h e  



amount of $4,690.26. This check was tendered t o  Herden and 

t h e  remaining c a t t l e  removed from t h e  f e e d l o t .  Shor t ly  

t h e r e a f t e r  respondent stopped payment on t h e  check. He 

l a t e r  tendered t o  a p p e l l a n t  a  check i n  t h e  amount of $2,180.16, 

t h e  amount he a l l eged  was o r  would have been due a p p e l l a n t  

a t  t h e  r a t e  of 366 per  pound of gain.  This check was n o t  

negot ia ted  by appe l l an t .  I n  h i s  s u i t  a p p e l l a n t  sought t h e  

t o t a l  amount of $4,690.26. 

The s o l e  i s s u e  before  t h i s  Court i s  whether t h e  t r i a l  

c o u r t ' s  f ind ings  of f a c t ,  conclusions of law, and judgment 

a r e  subs tan t i a t ed  by s u b s t a n t i a l  evidence. 

Rule 5 2 ( a ) ,  M.R.Civ.P., s t a t e s  i n  p e r t i n e n t  p a r t :  

"Findings of f a c t  s h a l l  no t  be s e t  a s i d e  unless  
c l e a r l y  erroneous,  and due regard s h a l l  be given 
t o  t h e  opportuni ty of t h e  t r i a l  c o u r t  t o  judge 
of t h e  c r e d i b i l i t y  of t h e  witnesses ."  

This Court ,  i n  desc r ib ing  i t s  funct ion  i n  reviewing t h e  

f ind ings  of f a c t  and conclusions of law of a  D i s t r i c t  Court 

s i t t i n g  without  a  jury ,  has many times s e t  f o r t h  t h e  following: 

"This Cour t ' s  func t ion  . . . i s  n o t  t o  s u b s t i t u t e  
i t s  judgment i n  p lace  of the  t r i e r  of f a c t s ,  bu t  
r a t h e r  it i s  'confined t o  determining whether 
t h e r e  i s  s u b s t a n t i a l  c r e d i b l e  evidence t o  suppor t '  
t h e  f ind ings  of f a c t  and conclusions of law. 
( C i t a t i o n s  omit ted.  ) Although c o n f l i c t s  m a y  
e x i s t  -- i n  t h e  evidence presented,  it i s  t h e  duty 
and funct ion  of t h e  t r i a l  judge t o  r e s o l v e  such - -- 
c o n f l i c t s .  H i s  f i nd ings  w i l l  n o t b e  d i s tu rbed  
on appeal where they a r e  based on s u b s t a n t i a l  
though c o n f l i c t i n g  evidence. ( C i t a t i o n s  omi t ted . )"  
Olson v. Westfork P r o p e r t i e s  (1976),  171 Mont. 
154, 557 P.2d 821, 823, 33 St.Rep. 1133, 1135. 
(Emphasis added. ) 

The Court then went on t o  d e f i n e  s u b s t a n t i a l  evidence: 

"Subs tan t i a l  evidence has been def ined  by t h i s  
Court a s  such a s  w i l l  convince reasonable men and 
on which such men may n o t  reasonably d i f f e r  a s  t o  
whether it e s t a b l i s h e s  t h e  p l a i n t i f f ' s  case ,  and, 
i f  a l l  reasonable men must conclude t h a t  t h e  evi-  
dence does n o t  e s t a b l i s h  such case ,  then it i s  
n o t  s u b s t a n t i a l  evidence. The evidence may be 
inheren t ly  weak and s t i l l  be deemed ' s u b s t a n t i a l ' ,  
and one witness  may be s u f f i c i e n t  t o  e s t a b l i s h  t h e  
preponderance of a case.  ( C i t a t i o n s  omi t ted . )"  
Olson, 557 P.2d a t  823, 33 St.Rep. a t  1136. 



With t h e  above gu ide l ines  i n  mind, we note  t h a t  t h e  

t r i a l  c o u r t  was requi red  t o  decide whether o r  not  a p p e l l a n t  

met t h e  burden of proving t h e  t e r m s  he claims t o  have com- 

p r i sed  t h e  c o n t r a c t .  Respondent denied having agreed t o  pay 

a p r i c e  per  pound of ga in  i n  excess of 36$. The t r i a l  c o u r t  

d i d  no t  r e w r i t e  t h e  c o n t r a c t  between a p p e l l a n t  and respon- 

dent ;  it simply found from t h e  testimony t h a t  a p p e l l a n t  

through h i s  agent  and respondent entered i n t o  an o r a l  c o n t r a c t  

and agreed t h a t  t h e  maximum p r i c e  per  pound of ga in  would 

n o t  exceed 36$ per  pound. The t r i a l  c o u r t  a l s o  determined 

t h a t  t h e  amount charged by a p p e l l a n t  d i d  i n  f a c t  exceed t h e  

maximum p r i c e  of 366 per  pound of ga in  and awarded judgment 

t o  a p p e l l a n t  i n  t h e  amount equiva lent  t o  t h e  agreed upon p r i c e  

of 36$ per  pound of ga in  a f t e r  deducting monies previous ly  

paid by respondent. 

Appellant recognizes  t h e  funct ion  of t h i s  Court i n  

reviewing t h e  f i n d i n g s  of f a c t  and conclusions of law of t h e  

D i s t r i c t  Court. Yet, a f t e r  recognizing t h a t  a u t h o r i t y ,  

he denies  t h a t  t h e  f ind ings  and conclusions show a c l e a r  

preponderance of evidence. A t  t h e  very most, a l l  t h a t  can 

be s a i d  i n  t h e  i n s t a n t  case  i s  t h a t  t h e  evidence was con- 

f l i c t i n g .  I n  a t t a c k i n g  t h e  c o u r t ' s  conclusion t h a t  t h e  o r a l  

c o n t r a c t  between t h e  p a r t i e s  contained a maximum c o s t  per  

pound of g a i n  of 362, a p p e l l a n t  sets f o r t h  t h e  testimony of 

respondent given on cross-examination. However, on d i r e c t  

examination, respondent d i d  t e s t i f y  t h a t  a p p e l l a n t ' s  agent  

Herden t o l d  him t h a t  t h e  "maximum would be 366 per  pound." 

I n  a d d i t i o n  respondent 's  wife  t e s t i f i e d  she was concerned 

about t h e  c o s t  of feeding c a t t l e  i n  a commercial f e e d l o t  and 

t e s t i f i e d  t h a t  on s e v e r a l  occasions Herden advised her  t h e  

maximum c o s t  would no t  exceed 362 per  pound. The t r i a l  



c o u r t ,  i n  i t s  f i n d i n g s  of f a c t ,  found t h e  maximum t o  be 366 

per  pound, t h e  f i g u r e  it found Herden used i n  advis ing 

respondent. 

Appellant a l l e g e s  t h a t  t h e  t r i a l  c o u r t  e r red  i n  i t s  

award of $1,712.69 p l u s  c o s t s  i n  view of t h e  f a c t  t h a t  

respondent had tendered a  payment of $2,800 t o  r e so lve  t h e  

c o n f l i c t .  However, t h i s  tendered o f f e r  of respondent,  re fused  

by appe l l an t ,  was merely t o  r e so lve  t h e  c o n f l i c t  between t h e  

p a r t i e s .  We f i n d  no e r r o r  i n  t h e  sum a r r i v e d  a t  by t h e  

t r i a l  c o u r t  i n  f i x i n g  t h e  $1,712.69 f i g u r e .  

The weight of t h e  evidence and t h e  c r e d i b i l i t y  of t h e  

wi tnesses ,  where t h a t  evidence was c o n f l i c t i n g ,  was a  

mat ter  f o r  t h e  t r i a l  c o u r t ' s  determinat ion.  We f i n d  no 

c l e a r  preponderance of evidence a g a i n s t  i t s  f ind ings .  

Judgment i s  aff i rmed.  

\,J 
We Concur: 


