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M r .  J u s t i c e  John Conway Harr i son  d e l i v e r e d  t h e  Opinion o f  
t h e  Court .  

Following a combined a d j u d i c a t o r y  and d i s p o s i t i o n a l  

hea r ing  on a p p e l l a n t ' s  mental  h e a l t h  on September 28, 1978, 

i n  t h e  ~ i s t r i c t  Court  of t h e  F i f t e e n t h  J u d i c i a l  Dis t r ic t ,  

Roosevel t  County, t h e  Honorable L.  C. Gulbrandson found 

a p p e l l a n t  t o  be s e r i o u s l y  menta l ly  ill a s  de f ined  i n  s e c t i o n  

38-1302(14), R.C.M. 1947, now s e c t i o n  53-21-102(14) MCA. 

A o r d e r  of confinement w a s  e n t e r e d  on October 1 2 ,  1978, and 

a p p e l l a n t  appea ls .  

On September 15 ,  1978, a p p e l l a n t  t h r ea t ened  t o  k i l l  

Ione Hughes when t h e  two met i n  a  b a r  i n  Pop la r ,  Montana. 

Appel lan t  l e f t  t h e  b a r  a f t e r  t h i s  i n c i d e n t  b u t  r e t u r n e d  i n  a 

s h o r t  t i m e  and cont inued  t o  t h r e a t e n  M r s .  Hughes. Appel lan t  

was a r r e s t e d  and a p e t i t i o n  f o r  commitment was f i l e d  a g a i n s t  

him. 

Testimony adduced on September 28, 1978, and i n  r e l a t e d  

d e p o s i t i o n s  r evea l ed  t h a t  a p p e l l a n t  has  s p e n t  a  s u b s t a n t i a l  

p o r t i o n  of t h e  l a s t  twenty y e a r s  i n  i n s t i t u t i o n s .  Medical 

tes t imony from two psycho log i s t s  i n d i c a t e d  t h a t  a p p e l l a n t  

s u f f e r s  from paranoid sch izophren ia .  Both psycho log i s t s  

i n d i c a t e d  t h a t  a p p e l l a n t  should be  p laced  i n  a secured and 

s t r u c t u r e d  environment, a t  l e a s t  t empora r i l y ,  u n t i l  h i s  

mental  c o n d i t i o n  s t a b i l i z e s .  Various w i t n e s s e s ,  i n c l u d i n g  

D i s t r i c t  Judge M. James S o r t e ,  t e s t i f i e d  a s  t o  a p p e l l a n t ' s  

p a s t  v i o l e n t  behavior  and a s  t o  t h e i r  consequent f e a r  of  

him. 

With r e s p e c t  t o  t h e  i n c i d e n t  of  September 15,  tes t imony 

r evea l ed  t h a t  a p p e l l a n t  had i n  t h e  p a s t  accused M r s .  Hughes 

of p l a y i n g  some p a r t  i n  t h e  k i l l i n g  of h i s  b r o t h e r  Gene i n  

1973. A f t e r  h i s  a r r e s t  on t h e  1 5 t h ,  a p p e l l a n t  r epea t ed  t h e  



t h r e a t s  a g a i n s t  M r s .  Hughes t o  t h e  a r r e s t i n g  o f f i c e r .  

Appel lan t  himself  s t a t e d  a t  t h e  hea r ing  t h a t  t h e  b e s t  way t o  

"break even" o r  g e t  r i d  o f  t h e  people  who bothered him was 

t o  k i l l  them. 

Based upon t h e  evidence presen ted  Judge Gulbrandson 

found a p p e l l a n t  t o  be  s e r i o u s l y  menta l ly  ill. H e  found t h a t  

t h e  Warm Spr ings  S t a t e  Hosp i t a l  w a s  t h e  l e a s t  r e s t r i c t i v e  

a v a i l a b l e  f a c i l i t y  f o r  p rov id ing  necessary  t r ea tmen t  and 

i s s u e d  an  a p p r o p r i a t e  o r d e r  of  commitment. 

Appel lan t  p r e s e n t s  two i s s u e s  f o r  review: 

1. Whether t h e r e  was s u f f i c i e n t  evidence t o  suppor t  

t h e  D i s t r i c t  C o u r t ' s  f i n d i n g  t h a t  a p p e l l a n t  was s e r i o u s l y  

menta l ly  ill w i t h i n  t h e  meaning of s e c t i o n  38-1302(14),  

R.C.M. 1947, now s e c t i o n  53-21-102(14) MCA? 

2 .  Whether t h e  D i s t r i c t  Court  e r r e d  i n  committing 

a p p e l l a n t  t o  Warm Spr ings  S t a t e  H o s p i t a l  a s  opposed t o  a  

less r e s t r i c t i v e  f a c i l i t y  f o r  t r ea tmen t  of h i s  s e r i o u s  

mental  i l l n e s s ?  

S e c t i o n  38-1302(14), R.C.M. 1947, now s e c t i o n  53-21- 

102(14)  MCA, d e f i n e s  t h e  phrase  " s e r i o u s l y  menta l ly  i l l " :  

" ' S e r i o u s l y  men ta l ly  ill' means s u f f e r i n g  from 
a mental  d i s o r d e r  which has r e s u l t e d  i n  s e l f -  
i n f l i c t e d  i n j u r y  o r  i n j u r y  t o  o t h e r s  o r  t h e  
imminent t h r e a t  t he reo f  o r  which has  depr ived  
t h e  person  a f f l i c t e d  of t h e  a b i l i t y  t o  p r o t e c t  
h i s  l i f e  o r  h e a l t h .  No person may be involun- 
t a r i l y  committed t o  a mental  h e a l t h  f a c i l i t y  o r  
d e t a i n e d  f o r  e v a l u a t i o n  and t r ea tmen t  because 
he i s  a n  e p i l e p t i c ,  menta l ly  d e f i c i e n t ,  men- 
t a l l y  r e t a r d e d ,  s e n i l e ,  o r  s u f f e r i n g  from a  
mental  d i s o r d e r  u n l e s s  t h e  c o n d i t i o n  causes  him 
t o  be  s e r i o u s l y  men ta l ly  ill w i t h i n  t h e  meaning 
of  t h i s  chap te r . "  

According t o  t h i s  d e f i n i t i o n  and t h e  f a c t s  of t h e  

i n s t a n t  c a s e ,  a p p e l l a n t  must s u f f e r  from a  mental  d i s o r d e r  

which has  r e s u l t e d  i n  t h e  imminent t h r e a t  of s e l f - i n f l i c t e d  

i n j u r y  o r  i n j u r y  t o  o t h e r s  i n  o r d e r  t o  b e  adjudged "seri- 



o u s l y  men ta l ly  i l l " .  S e c t i o n  38-1305(7),  R.C.M. 1947, now 

s e c t i o n  53-21-126(2) MCA, p rov ides  i n  p e r t i n e n t  p a r t  t h a t  

"imminent t h r e a t  of  s e l f - i n f l i c t e d  i n j u r y  o r  i n j u r y  t o  

o t h e r s  s h a l l  be evidenced by o v e r t  a c t s ,  s u f f i c i e n t l y  r e c e n t  

i n  t i m e  a s  t o  be  m a t e r i a l  and r e l e v a n t  a s  t o  t h e  respon- 

d e n t ' s  p r e s e n t  cond i t i on . "  

The p i v o t a l  q u e s t i o n ,  then ,  w i t h  r e s p e c t  t o  a p p e l l a n t ' s  

f i r s t  i s s u e ,  i s  whether a p p e l l a n t ' s  a c t i o n s  amounted t o  t h e  

" o v e r t  a c t "  r e q u i r e d  by s t a t u t e .  Appel lan t  a rgues  t h a t  h i s  

a c t i o n s  over  t h e  p a s t  twenty y e a r s  have developed i n t o  a 

p a t t e r n ;  he  r a v e s  and t h r e a t e n s  b u t  he has  n o t  fol lowed up 

h i s  words w i t h  a c t i o n .  Federa l  c o u r t s  have d i scussed  t h i s  

requirement  of  an  o v e r t  a c t  i n  some d e t a i l .  I n  Lessard v .  

Schmidt (E.D. W i s .  1972) ,  349 F.Supp. 1078, 1093, vaca ted  

and remanded on o t h e r  grounds,  (1974) ,  4 1 4  U.S. 473, 94 - - 

S.Ct. 713, 38 L Ed 2d 661, t h e  Court  s t a t e d :  

"A1 though a t t e m p t s  t o  p r e d i c t  f u t u r e  conduct  
are always d i f f i c u l t ,  and confinement based upon 
such a  p r e d i c t i o n  must always be  viewed w i t h  
susp ic ion ,  w e  b e l i e v e  c i v i l  confinement can be 
j u s t i f i e d  i n  some c a s e s  i f  t h e  proper  burden of 
proof i s  s a t i s f i e d  and dangerousness i s  based 
upon a  f i n d i n g  of a r e c e n t  o v e r t  a c t ,  a t t empt  
o r  t h r e a t  t o  do s u b s t a n t i a l  harm t o  onese l f  o r  
ano ther . "  (Emphasis added.) 

I n  ano the r  c a s e ,  Lynch v .  Baxley ( D .  Ala. 1974) ,  386 F.Supp. 

378, 391, t h e  c o u r t  s t a t e d :  

"A f i n d i n g  of dangerousness i n d i c a t e s  t h e  l i k e -  
l i hood  t h a t  t h e  person  t o  be  committed w i l l  
i n f l i c t  s e r i o u s  harm on himself  o r  on o t h e r s .  
I n  t h e  case of dangerousness t o  o t h e r s ,  t h i s  
t h r e a t  of harm comprehends t h e  p o s i t i v e  i n f l i c -  
t i o n  of i n j u r y  -- o r d i n a r i l y  p h y s i c a l  i n j u r y ,  
b u t  p o s s i b l y  emotional  i n j u r y  a s  we l l . "  (Em- 
p h a s i s  added. ) 

While n o t  every  t h r e a t  can be  cons idered  an o v e r t  ac t ,  

t h e  tes t imony and c i rcumstances  of t h i s  c a s e  i n d i c a t e  t h a t  

a p p e l l a n t ' s  t h r e a t s  f u l f i l l e d  t h e  s t a t u t o r y  requirement  of 



an o v e r t  a c t .  A t h r e a t  t o  k i l l  i s  a v e r b a l  a c t  t h a t  f a l l s  

w i t h i n  t h e  d e f i n i t i o n  of  an  " o v e r t  Act" a s  se t  f o r t h  i n  t h e  

s t a t u t e .  

Turning t o  a p p e l l a n t ' s  second i s s u e ,  s e c t i o n  38- 

1306(1)  ( c ) ,  R.C.M. 1947, now s e c t i o n  53-21-127(2) MCA, 

s t a t e s  t h a t ,  i n  de te rmin ing  t h e  t r e a t m e n t  t o  be provided t o  

a s e r i o u s l y  menta l ly  ill person: 

". . . t h e  c o u r t  s h a l l  choose t h e  l e a s t  restric- 
t i v e  a l t e r n a t i v e s  necessary  t o  p r o t e c t  t h e  
respondent  and t h e  p u b l i c  and t o  pe rmi t  e f f e c -  
t i v e  t r ea tmen t .  The c o u r t  s h a l l  cons ide r  and 
s h a l l  d e s c r i b e  i n  i t s  o r d e r  what a l t e r n a t i v e s  
f o r  t r ea tmen t  of  t h e  respondent  a r e  a v a i l a b l e ,  
what a l t e r n a t i v e s  were i n v e s t i g a t e d ,  and why 
t h e  i n v e s t i g a t e d  a l t e r n a t i v e s  w e r e  n o t  deemed 
s u i t a b l e . "  

Along t h e s e  l i n e s  Judge Gulbrandson s t a t e d  i n  h i s  f i n d i n g s  

of  f a c t :  

"5 .  That  respondent  i s  a f i t  and proper  person 
f o r  commitment t o  W a r m  Sp r ings  S t a t e  H o s p i t a l  f o r  
a  pe r iod  of  t h r e e  (3 )  months f o r  t r e a t m e n t  of h i s  
p r e s e n t  a c u t e  s ta te  of h i s  s e r i o u s  mental  i l l n e s s .  

"6.  That  i f ,  du r ing  t h e  commitment t o  W a r m  Sp r ings  
S t a t e  Hosp i t a l ,  i t  i s  determined t h a t  extended 
t r ea tmen t  under d e t e n t i o n  i s  unnecessary and t h a t  
a  less r e s t r i c t i v e  a l t e r n a t i v e  i s  warranted t h a t  
w i l l  con t inue  t h e  p r o t e c t i o n  of  t h e  respondent  and 
t h e  p u b l i c  t hen ,  i n  t h a t  even t ,  t h e  same s h a l l  be  
o rde red .  

"7 .  That ,  i n  t h e  p a s t  twenty (20)  y e a r s ,  respon- 
d e n t  has  been r e l e a s e d  from W a r m  Sp r ings  S t a t e  
H o s p i t a l  and t r a n s f e r r e d  t o  Veterans  H o s p i t a l s  a t  
Sher idan ,  Wyoming and a t  American Lake, Washington. 
That  t h e  Cour t  deems t h i s  a l t e r n a t i v e  u n s u i t a b l e  
f o r  t h i s  respondent  f o r  t h e  r ea son  t h a t  it i s  n o t  
a  s u f f i c i e n t l y  s ecu re  environment t o  p r o t e c t  t h e  
p u b l i c  from t h i s  r e sponden t ' s  ou t r ages .  

" 8 .  That  t h e r e  i s  no mental  h e a l t h  f a c i l i t y ,  o t h e r  
t han  a  s a t e l l i t e  o f f i c e  s t a f f e d  by one p r o f e s s i o n a l  
person  i n  t h e  county of r e sponden t ' s  r e s i d e n c e ,  
to-wit :  Roosevel t  County. 

"9.  That  t h e  p r o f e s s i o n a l  persons  who gave tes t i -  
mony i n  t h i s  m a t t e r  i n d i c a t e  t h a t  t h i s  respondent  
r e q u i r e s  a n  extended s t r u c t u r e d  s e t t i n g .  



"10. These s a m e  p r o f e s s i o n a l  persons  gave tes t i -  
mony t h a t  t h e r e  i s  no o t h e r  a l t e r n a t i v e  a v a i l a b l e  
t o  t h i s  respondent  t h a t  w i l l  p rov ide  some s t r u c -  
t u r e  o r  some c o n t r o l  over  t h i s  respondent ,  i .e . :  
W a r m  Sp r ings  S t a t e  Hosp i t a l  o r  a  v e t e r a n s  home. 

"11. The on ly  a p p r o p r i a t e  o r d e r  f o r  t r e a t m e n t  
and extended c a r e  of t h i s  respondent  t h a t  would 
be  s u i t a b l e  t o  h i s  ch ron ic  s e r i o u s  mental  i l l n e s s  
pu r suan t  t o  S e c t i o n  38-1306 (1) ( a )  ( i v )  , Revised 
Codes of  Montana, i s  t o  confinement a t  Warm Spr ings  
S t a t e  Hosp i t a l ,  u n t i l  a s u i t a b l e  less r e s t r i c t i v e  
a l t e r n a t i v e  i s  made a v a i l a b l e  t h a t  w i l l  p rov ide  
respondent  some measure of freedom and a t  t h e  s a m e  
t i m e  a f f o r d  p r o t e c t i o n  of t h e  pub l i c . "  

These f i n d i n g s  a r e  based,  i n  l a r g e  measure, upon t h e  

tes t imony o f  two p s y c h o l o g i s t s  and one p s y c h i a t r i s t .  W e  

f i n d  t h a t  t h e  D i s t r i c t  Court  adequa te ly  cons idered  t h e  

a v a i l a b l e  f a c i l i t i e s  and,  f i n d i n g  no a p p r o p r i a t e  less re- 

s t r i c t i v e  f a c i l i t y ,  p rope r ly  committed a p p e l l a n t  t o  t h e  W a r m  

Sp r ings  S t a t e  Hosp i t a l .  

Af f i rmed.  

We concur: 

z&&%g&- Chief J u s t i c e  

J u s t i c e s  v 


