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M r .  Chief J u s t i c e  Frank I. Haswell d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

Defendant Kenneth B r e i t e n s t e i n ,  S r . ,  appea l s  from a  

judgment conv ic t ing  him o f  t h e  cr ime of  aggravated a s s a u l t  

fo l lowing  a  j u ry  t r i a l  i n  t h e  Distr ict  Cour t  of L inco ln  County. 

On J u l y  4 ,  1977, a p p e l l a n t  Kenneth B r e i t e n s t e i n ,  S r . ,  

w a s  a r r e s t e d  i n  L incoln  County, Montana, on t h e  charge  of 

aggrava ted  a s s a u l t  under s e c t i o n  94-5-202, R.C.M. 1947, now 

s e c t i o n  45-5-202 MCA. An in format ion  was f i l e d  charg ing  

t h a t  t h e  defendant  had purposely  and knowingly p l aced  W i l l i a m  

H. Heika i n  r ea sonab le  apprehension of  s e r i o u s  b o d i l y  i n j u r y  

by u s e  o f  a  weapon, s p e c i f i c a l l y  t h a t  he had po in ted  a  

p i s t o l  a t  W i l l i a m  Heika and th rea t ened  t o  shoo t  him i f  he 

moved. Defendant pleaded " n o t  g u i l t y " .  Later defendant  

f i l e d  n o t i c e  of h i s  i n t e n t i o n  t o  r e l y  on t h e  de fenses  of 

i n s a n i t y ,  s e l f -de fense  and a l i b i .  

J u r y  t r i a l  w a s  he ld  March 1 4  and 15 ,  1978, and appe l -  

l a n t  w a s  found g u i l t y  of t h e  crime of aggravated a s s a u l t .  

H e  w a s  sentenced t o  f o u r  y e a r s  i n  t h e  Montana S t a t e  P r i s o n .  

The sen tence  w a s  suspended. 

On J u l y  4 ,  1977, W i l l i a m  Heika, E a r l  Ba l lenger  and J i m  

Tompkins w e r e  on a  spu r  road a  s h o r t  d i s t a n c e  o f f  t h e  Long 

Meadow Road i n  t h e  Yaak Val ley  of L inco ln  County, Montana, 

on t h e i r  way t o  c u t  f irewood a t  Roderick B u t t e  nearby.  

Heika he ld  a F o r e s t  S e r v i c e  pe rmi t  t o  c u t  f irewood i n  t h e  

a r e a .  On t h e  s p u r  road they  came upon a  number of  trees 

f e l l e d  a c r o s s  t h e  road b lock ing  f u r t h e r  p rog res s .  They 

proceeded t o  c u t  t h e  trees i n t o  b locks ,  l oad ing  them i n t o  

He ika ' s  p ickup t o  clear passage f o r  t h e i r  t h r e e  pickups.  

Appel lan t  was d r i v i n g  down Long Meadow Road on h i s  way 

home from work. H e  saw t h e  t h r e e  pickups on t h e  spu r  road 

and recognized Heika ' s .  



Appel lan t  t e s t i f i e d  he proceeded t o  h i s  ranch nearby 

and washed up. H e  t hen  s t r apped  on h i s  . 2 2  c a l i b e r  p i s t o l ,  

t i e d  a block of s a l t  on h i s  t r a i l  b i k e  and proceeded t o  t a k e  

t h e  s a l t  t o  h i s  c a t t l e .  H e  t e s t i f i e d  t h a t  he had f e l l e d  t h e  

trees a c r o s s  t h e  s p u r  road  where Heika and h i s  two companions 

w e r e  sawing i n  o r d e r  t o  c o n t a i n  h i s  cows w i t h i n  a  F o r e s t  

S e r v i c e  Grazing Permi t  l o c a t e d  a d j a c e n t  t o  h i s  ranch  and 

upon which t h e  i n c i d e n t  occur red .  He t e s t i f i e d  t h a t  a f t e r  

s a l t i n g  h i s  c a t t l e ,  he decided t o  i n v e s t i g a t e  t o  see i f  t h e  

trees had been removed, which would a l l ow h i s  cows t o  walk 

away. 

Appel lan t  t e s t i f i e d  he  was somewhat u p s e t  when he 

a r r i v e d  a t  t h e  s cene  of  t h e  i n c i d e n t .  H e  a p p a r e n t l y  addressed 

himself  t o  Heika a lmos t  e x c l u s i v e l y  a l though  Heika w a s  t h e  

f u r t h e s t  from him a s  he a r r i v e d  on t h e  scene.  H e  t e s t i f i e d  

he  i n q u i r e d  ". . . what t h e  h e l l  t hey  w e r e  doing t h e r e ,  

c u t t i n g  t h o s e  t r e e s . "  Heika ' s  v e r s i o n  w a s  a p p e l l a n t  ". . . 
came charg ing  o u t  of  t h e  woods . . . [ y e l l i n g  a t  u s ]  'What 

i n  t h e  h e l l  are you doing on my p r o p e r t y ' .  That  he had c u t  

down t h o s e  t r e e s  f o r  a r ea son  . . ." Appel lan t  c a l l e d  Heika 

some ve ry  profane  and i n s u l t i n g  names and o rde red  a l l  of 

them o f f  " h i s  p rope r ty" .  Heika w a s  from 10 t o  25 f e e t  from 

a p p e l l a n t .  Appel lan t  was s t and ing  about  a t  t h e  rear of 

Heika' s pickup.  

Both a g r e e  Heika took s e v e r a l  s t e p s  forward i n  appel-  

l a n t ' s  d i r e c t i o n .  Appel lan t  a t  t h i s  p o i n t  drew h i s  au to-  

m a t i c  p i s t o l  and po in t ed  it a t  Heika. Heika t e s t i f i e d  he 

had been o rde red  t o  l e a v e  and was t r y i n g  t o  g e t  t o  h i s  

p ickup t o  do so .  A p p e l l a n t ' s  v e r s i o n  i s  t h e  s t e p s  w e r e  

t h r e a t e n i n g ,  a s  Heika had a  beer  can i n  h i s  hand and ~ e i k a  

"had a weird  look on h i s  f a c e " ,  " a  t w i s t e d  look l i k e  he Was 



r e a l l y  mad and going t o  g e t  revenge".  Appel lan t  t e s t i f i e d  

he s a i d ,  "Stop B i l l t t  and B i l l  s topped.  Heika t e s t i f i e d  he 

s topped b u t  t h a t  a g a i n  a p p e l l a n t  o rdered  him t o  l e a v e  and 

a g a i n  he  took a s t e p  toward h i s  p ickup whereupon a p p e l l a n t  

p u l l e d  t h e  s l i d e  t o  cock t h e  au tomat ic  p i s t o l  and s a i d  

"Al l  r i g h t  you f a t  son-of-a-bitch,  ano the r  s t e p  and I w i l l  

blow you f u l l  of  h o l e s  l i k e  a s,i.eve." 

Heika tu rned  away, walked t o  t h e  f a r t h e s t  p ickup,  

Tompkins', and l e f t .  Appel lan t  h o l s t e r e d  t h e  p i s t o l  and 

a l lowed Tompkins t o  t a k e  Heika ' s  pickup.  Heika made a 

compla in t  t o  t h e  s h e r i f f  and a p p e l l a n t  w a s  a r r e s t e d .  

Some background i s  necessary .  

Appel lan t  Kenneth B r e i t e n s t e i n  owned t h e  fami ly  ranch  

of 150 acres a long  t h e  South Fork of  t h e  Yaak River and had 

l i v e d  t h e r e  h i s  whole l i f e ,  4 4  yea r s .  H e  worked i n  t h e  

woods f e l l i n g  trees and had some c a t t l e  on h i s  ranch.  H e  

a l s o  had, a s  h i s  f ami ly  b e f o r e  him, a U. S. F o r e s t  S e r v i c e  

Grazing Pe rmi t  on some 70 odd a c r e s  a d j a c e n t  t o  t h e  ranch.  

The complaining w i t n e s s ,  W i l l i a m  Heika, had l i v e d  i n  

t h e  Yaak community f o r  two o r  two and one-half  y e a r s  b e f o r e  

t h e  i n c i d e n t .  H e  " th inned  i n  t h e  woods" and r a n  a b a r  

c a l l e d  The Cherokee S t r i p ,  l o c a t e d  about  two o r  two and 

one-half m i l e s  from t h e  scene  of t h e  i n c i d e n t .  

Appe l l an t  and Heika had met f o u r  o r  f i v e  t i m e s  i n  t h e  

t i m e  Heika had l i v e d  i n  t h e  community. 

I n  1976 Heika owned t h r e e  I r i s h  S e t t e r s  and in tended  t o  

raise s e t t e r s  a t  t h e  Cherokee S t r i p .  I n  August 1976 appel-  

l a n t ' s  son ,  Ken, Jr . ,  s h o t  two of  He ika ' s  dogs k i l l i n g  one 

and wounding ano the r .  One dog, "Big M e l t ' ,  w a s  r e g i s t e r e d  

and a champion, worth $350 accord ing  t o  Heika. ~ c c o r d i n g  



t o  a p p e l l a n t ,  t h e  dogs were s h o t  because they  were chas ing  

a p p e l l a n t ' s  c a t t l e .  I n  e a r l y  1977 Heika d i scovered  who had 

s h o t  h i s  dogs and f i l e d  a  l a w s u i t  a g a i n s t  a p p e l l a n t .  

Appel lan t  a l s o  t e s t i f i e d  Heika had th rea t ened  him over  t h e  

C i t i z e n  Band r a d i o  t h r e a t e n i n g  t o  g e t  a p p e l l a n t  and h i s  son 

i f  he could  eve r  c a t c h  them "a lone  o u t  on t h e  road".  

The i s s u e  on appea l  i s  framed by a p p e l l a n t  a s  fo l lows:  

Did t h e  D i s t r i c t  Court  err i n  exc lud ing  evidence of 

s p e c i f i c  i n s t a n c e s  of p r i o r  t h r e a t s  made by t h e  v i c t i m  of  

t h e  a l l e g e d  a s s a u l t  a g a i n s t  appe l l an t /de fendan t  which w e r e  

known by a p p e l l a n t  and which engendered i n  him a  r ea sonab le  

b e l i e f  t h a t  he w a s  i n  danger of imminent b o d i l y  i n j u r y ?  

I t  i s  w e l l  t o  no t e  t h a t  t h e  D i s t r i c t  Court  d i d  a l l ow 

defendant  t o  t e s t i f y  f u l l y  a s  t o  t h r e a t s  made by Heika 

a g a i n s t  himself  and h i s  son.  

Two s e p a r a t e  o f f e r s  of proof w e r e  made by a p p e l l a n t .  

The f i r s t  w a s  when a p p e l l a n t ' s  son w a s  c a l l e d  a s  t h e  

f i r s t  de fense  w i t n e s s  and be fo re  a p p e l l a n t  had t e s t i f i e d .  

The o f f e r  was t h a t  t h e  w i tnes s ,  Ken, Jr. ,  would t e s t i f y  

t h a t  He ika ' s  mother-in-law s a i d  she  would blow Ken, J r . ' s  

head o f f  w i t h  a shotgun and t h i s  t h r e a t  was r e l a t e d  t o  

a p p e l l a n t .  F u r t h e r ,  he would t e s t i f y  t h a t  i n  March 1977 

t h e r e  was a  c o n f r o n t a t i o n  between Heika and Ken, Jr. ,  a t  t h e  

D i r t y  Shame Saloon when Heika s a i d  he was going t o  knock t h e  

h e l l  o u t  of  Ken, Jr. This  t h r e a t  was a l s o  r e l a y e d  t o  

a p p e l l a n t .  

The o f f e r  of  proof w a s  r e j e c t e d  by t h e  c o u r t  f o r  l a c k  

of  founda t ion .  Appe l l an t  ci tes Rules 404- (a)  ( 2 )  and 405 ( b )  , 

Mont.R.Evid., a s  t o  when s p e c i f i c  i n s t a n c e s  of conduct  may 

be used t o  show c h a r a c t e r  where c h a r a c t e r  i s  an e s s e n t i a l  

e lement  of  t h e  defense .  



W e  hold  t h a t  t h e  t r i a l  c o u r t  w a s  c o r r e c t  i n  i t s  r u l i n g  

a t  t h i s  t i m e .  

The Commission Comment t o  Rules 404 ( a )  (2 )  and 405 ( b )  

s t a t e s  i n  e f f e c t  t h a t  t h e  Montana r u l e s  were modified from 

t h e  Fede ra l  Rules s p e c i f i c a l l y  t o  be  r e s t a t e m e n t s  of  e x i s t -  

i n g  Montana c a s e  l a w .  

A p p e l l a n t ' s  argument recognizes  t h e  Montana r u l e  i s  t h a t  

" a f t e r  t h e  accused has  l a i d  h i s  founda t ion  f o r  s e l f -de fense" ,  

such evidence m a y  be  admiss ib le . "  H e  a rgues  t h a t  by appe l -  

l a n t  g i v i n g  n o t i c e  o f  h i s  i n t e n t i o n  t o  r e l y  on se l f -de fense  

t h a t  no f u r t h e r  founda t ion  w a s  necessary .  

This  Court  i n  S t a t e  v .  Logan (1970) ,  156 Mont. 48, 64- 

65, 473 P.2d 833, 842, s p e c i f i c a l l y  r e j e c t e d  t h i s  argument: 

". . . The e x i s t e n c e  of  t h e  i s s u e  of  s e l f - d e f e n s e  
and a n  i s s u e  as t o  t h e  a g r e s s o r  i n  t h e  a l t e r c a t i o n  
i s  necessary  b e f o r e  c o r r o b o r a t i o n  by evidence of  
t h e  deceased ' s  r e p u t a t i o n  f o r  t u rbu lence  and v io-  
l e n c e  i s  admiss ib le .  

"The n o t i c e  of  i n t e n t i o n  t o  r e l y  on se l f -de fense  
s e rved  by defendant  on t h e  s t a t e  p r i o r  t o  t r i a l  
i s  immaterial and does  n o t  p l a c e  t h i s  m a t t e r  i n  
i s s u e  a t  t h e  t r i a l .  Defendant i s  n o t  bound t o  
r e l y  on t h i s  de fense  a t  t h e  t r i a l  no twi ths tanding  
s e r v i c e  of t h i s  n o t i c e .  U n t i l  such t i m e  a s  de- 
f e n d a n t  took t h e  s t a n d  and admi t ted  t h e  k i l l i n g ,  
t h e  i s s u e  o f  s e l f -de fense  w a s  n o t  jo ined a t  t h e  
t r i a l .  Thus no founda t ion  e x i s t e d  f o r  t h e  admis- 
s i o n  of t h e  test imony." (Emphasis added.)  

The Cour t  t hen  al lowed a p p e l l a n t  t o  t e s t i f y  t o  h i s  

knowledge of  p r i o r  t h r e a t s  Heika had made. H e  t e s t i f i e d  

t h a t  i n  t h e  middle of  A p r i l ,  he,  a p p e l l a n t ,  w a s  t a l k i n g  t o  a 

neighbor on  h i s  C i t i z e n  Band r a d i o  when Heika broke i n  and 

s a i d  " I ' l l  g e t  even w i t h  you and your son" i f  he could  eve r  

c a t c h  them a l o n e  somewhere on t h e  road.  

H e  a l s o  t e s t i f i e d  t h a t  i n  A p r i l  o r  May h i s  daughte r  had 

t o l d  him t h a t  Heika had stopped where she  w a s  l i v i n g  and 



made h e r  go f o r  a r i d e  w i th  Heika i n  h i s  pickup.  Heika 

wanted a p p e l l a n t ' s  daughte r  t o  t e s t i f y  a g a i n s t  he r  f a t h e r  i n  

t h e  l a w s u i t  over  t h e  dogs. F u r t h e r ,  Heika had th rea t ened  t o  

c a t c h  a p p e l l a n t  o u t  on t h e  road and even t h i n g s  up. 

H e  f u r t h e r  t e s t i f i e d  t h a t  i n  t h e  s p r i n g  of  1977 h i s  

son,  Ken, Jr., came home and t o l d  him he  had had an  encounter  

w i t h  Heika a t  t h e  D i r t y  Shame Saloon where Heika had t h r e a t -  

ened t o  g e t  him f o r  shoot ing  t h e  dogs. 

Under cross-examinat ion Heika admi t ted  t h e  two i n c i d e n t s  

d e a l i n g  w i t h  a p p e l l a n t ' s  son and daughte r .  H e  denied t h e  C. 

B. t h r e a t .  However, a l l  t h e  t h r e a t s  w e r e  t h e  same, he 

would g e t  a p p e l l a n t  and h i s  son o u t  on t h e  road a l o n e  and 

even t h i n g s  up. 

A second o f f e r  of proof was made t o  prove by t h e  tes t i -  

mony of  one David Lawson t h a t  t h e  C.B. t h r e a t  was made. The 

tes t imony of  E l i z a b e t h  B r e i t e n s t e i n ,  now E l i z a b e t h  J e t t o n ,  

would p rov ide  c o r r o b o r a t i o n  of He ika ' s  v i s i t  t o  he r  and h i s  

t h r e a t s  t o  h e r  f a t h e r  and b r o t h e r .  F u r t h e r ,  Ken, Jr . ,  would 

t e s t i f y  a s  t o  t h r e a t s  made by Heika a t  t h e  D i r t y  Shame 

Saloon.  

This  o f f e r  was r e j e c t e d  by t h e  c o u r t  a f t e r  s t a t i n g  he 

had a l lowed a p p e l l a n t  t o  t e s t i f y  concerning t h e  t h r e a t s  on 

h i s  own s t a t e  of mind, b u t  found "under t h e  Rules of  Evi- 

dence t h a t  it would exc lude  it  because i t s  p r o b a t i v e  va lue  

i s  s u b s t a n t i a l l y  outweighed by t h e  danger of u n f a i r  p r e ju -  

d i c e ,  confus ion  o f  t h e  i s s u e  and r e s u l t i n g  i n  mis lead ing  t h e  

j u ry  . " 
The c o u r t  a l s o  r e f u s e d  t h e  S t a t e  through William Heika 

t o  r e b u t  t h e  t h r e a t s  t e s t i f i e d  t o  by a p p e l l a n t .  

The t r i a l  judge made h i s  assessment  of t h e  p r o b a t i v e  

v a l u e  of  t h e  t h r e a t  evidence and h i s  r ea son ing  a s  fo l lows:  



"The very most that can be said is that with the 
beer can in his hand, if you take the Defendant's 
view of him moving toward his agressor, if you take 
the complaining witness's statement of standing 
there and I started to go to my car and a guy whipped 
out a pistol and then said I am going to blow you 
out of existence, or something to that effect, 
then it might have been admitted solely for the 
state of mind of the Defendant. I don't believe 
its of any great value to the Jury." 

Judge Brantly in State v. Hanlon (1909), 38 Mont. 557, 

574, 580, 100 P. 1035, addressed the admissibility of such 

evidence as follows: 

". . . But no hard-and-fast rule of exclusion may 
be laid down. A wise discretion should be the 
guide, and in all cases where the specific act, by 
reason of its proximity in time and place, would 
legitimately reflect upon the conduct or motives 
of the parties at the time of the affray . . . it 
should be admitted." 

Did the trial judge abuse his discretion? 

"As the admissibility of the evidence itself must 
rest largely in the sound discretion of the trial 
court, so must the extent to which the investigation 
of collateral issues arising thereon may so be 
lodged in its discretion, and its action will not 
be reviewed except where its discretionary power 
has been manifestly abused." Hanlon, 38 Mont. at 
580. 

The trial judge stated that in his opinion, further 

testimony as to the threats would be excluded because its 

"probative value is substantially outweighed by the danger 

of unfair prejudice, confusion of the issue and result in 

misleading the jury. " 

Rule 403, Mont.R.Evid., states: 

"Although relevant, evidence may be excluded if its 
probative value is substantially outweighed by the 
danger of unfair prejudice, confusion of the issue, 
or misleading the jury . . . or needless presenta- 
tion of cumulative evidence." 

The Commission Comment reads: 

"A key element of this rule is the discretion of 
the judge in deciding whether otherwise relevant 
evidence is to be excluded because of the factors 
listed in the rule." 



I n  S t a t e  v .  Jennings  (1934) ,  96 Mont. 80, 89, 28 P.2d 

448, t h i s  Court  s t a t e d :  

"Such evidence i s  admis s ib l e  on ly  when t h e  defen- 
d a n t  h a s  i n t e r p o s e d  a p l e a  of  s e l f - d e f e n s e  ( c i t i n g  
cases) and when a proper  founda t ion  i s  l a i d  by 
proof of  some o v e r t  a c t  j u s t i f y i n g  such defense .  
( C i t i n g  cases.) The t r i a l  c o u r t  should e x e r c i s e  
a sound l e g a l  d i s c r e t i o n  i n  determining whether 
o r  n o t  t h e  proper  founda t ion  has  been l a i d  f o r  
t h e  i n t r o d u c t i o n  of t h e  o f f e r e d  tes t imony.  . . 

" 'The t r u e  s o l u t i o n  i s  t o  e x e r c i s e  a d i s c r e t i o n  
and t o  admit  such f a c t s  when common s e n s e  t e l l s  
t h a t  t hey  could  l e g i t i m a t e l y  a f f e c t  a d e f e n d a n t ' s  
apprehension. '  (1 Wigmore on Evidence, 2nd ed . ,  
521 . )"  

I n  t h i s  case t h e  j u ry  was informed of t h e  t h r e a t s .  

From t h e  t o t a l  r e c o r d  of t h e  c a s e ,  t h e  long-s tanding cont ro-  

v e r s y  between Heika and a p p e l l a n t  and h i s  fami ly  i s  c l e a r  

and uncon t r ad i c t ed .  The evidence by t h e  w i tnes ses  t o  t h e  

i n c i d e n t  s u b s t a n t i a t e s  t h a t  even du r ing  t h e  c o n f r o n t a t i o n ,  

t h e  dog problem w a s  argued.  

Under t h e s e  c i roumstances  w e  hold  t h a t  t h e  t r i a l  judge 

d i d  n o t  abuse h i s  d i s c r e t i o n  by r u l i n g  t h a t  r e p e t i t i o u s  

tes t imony a s  t o  p r i o r  t h r e a t s  should be  excluded a s  l i k e l y  

t o  d i s t r a c t  and mis lead  t h e  ju ry  from t h e  i s s u e s  a c t u a l l y  

i n  cont roversy .  See S t a t e  v. Heaston (1939) ,  1 0 9  Mont. 303, 

The judgment of conv ic t ion  i s  a f f i rmed .  

- .  - 

Chief J u s t i c e  


