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M r .  J u s t i c e  John Conway Harr i son  d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

Pursuant  t o  t h e  Montana Major F a c i l i t y  S i t i n g  A c t ,  

s e c t i o n  70-801 e t  seq . ,  R.C.M. 1947, now s e c t i o n  75-20-101 

e t  seq .  MCA ( h e r e i n a f t e r  " S i t i n g  Act")  , t h e  Board of Na tu ra l  

Resources and Conservat ion ( h e r e i n a f t e r  "Board of Natura l  

Resources") ,  on J u l y  22, 1976, g ran t ed  t o  t h e  Montana Power 

Company, Puget  Sound Power and L igh t  Company, Po r t l and  

General  E l e c t r i c  Company, t h e  Washington Water Power Com- 

pany, and P a c i f i c  Power and L igh t  Company ( h e r e i n a f t e r  

" U t i l i t i e s " ) ,  a  c e r t i f i c a t e  of environmental  compa tab i l i t y  

and p u b l i c  need f o r  t h e  c o n s t r u c t i o n  of t h e  f a c i l i t y  known 

as C o l s t r i p  Un i t s  3 and 4 .  Respondents and c r o s s - a p p e l l a n t s  

appealed t h i s  d e c i s i o n  t o  t h e  F i r s t  J u d i c i a l  Distr ict  Court ,  

L e w i s  and Clark  County, under t h e  p r o v i s i o n s  of t h e  Montana 

Admin i s t r a t i ve  Procedure Act,  s e c t i o n  82-4201 e t  s eq . ,  

R.C.M. 1947, now s e c t i o n  2-4-101 e t  seq.  MCA ( h e r e i n a f t e r  

"MAPA"). The D i s t r i c t  Court  reversed  and remanded t h e  

ma t t e r  t o  t h e  Board of Natura l  Resources f o r  r e h e a r i n g .  

From t h i s  o r d e r  bo th  appellants/cross-respondents and respon- 

den t s / c ros s -appe l l an t s  appea l  t o  t h i s  Court .  The two ap- 

p e a l s  have been conso l ida t ed  f o r  hea r ing  and d e c i s i o n .  

To p rope r ly  i n d i c a t e  t h e  monumental p ropor t ions  t h i s  

m a t t e r  has  t aken ,  w e  b e l i e v e  i t  i s  necessary  t o  s e t  f o r t h  

i t s  background i n  some d e t a i l  a s  was done by t h e  Board of 

Na tu ra l  Resources i n  i t s  f i n d i n g s  of  f a c t ,  conc lus ions  of 

l a w ,  op in ion ,  d e c i s i o n ,  o r d e r  and recommendations. This  

a l s o  w i l l  h e lp  t o  i l l u m i n a t e  t h e  i s s u e s  on appea l  and p l a c e  

t h i s  con t roversy  i s  p e r s p e c t i v e .  

Pursuant  t o  t h e  t e r m s  of t h e  S i t i n g  Act ,  on June 6, 

1973, t h e  U t i l i t i e s  f i l e d  w i th  t h e  Montana Department of 



Natu ra l  Resources and Conservat ion ( h e r e i n a f t e r  "Department 

of Na tu ra l  Resources")  an a p p l i c a t i o n  f o r  a c e r t i f i c a t e  of 

environmental  c o m p a t i b i l i t y  and p u b l i c  need f o r  t h e  proposed 

C o l s t r i p  Un i t s  3 and 4 .  F i l e d  contemporaneously was a 

p e t i t i o n  f o r  waiver of t i m e  requirements  a s  set f o r t h  i n  

s e c t i o n  70-806, R.C.M. 1947, now s e c t i o n  75-20-211 MCA, and 

a f i l i n g  f e e  of $1,232,930. The U t i l i t i e s  a l s o  f i l e d  wi th  

t h e  Department of Natura l  Resources t h e i r  environmental  

a n a l y s i s  of t h e  proposed p r o j e c t  and r e l a t e d  f a c i l i t i e s  

e n t i t l e d  " C o l s t r i p  Generat ion and Transmission P r o j e c t . "  

This  environmental  a n a l y s i s  w a s  da t ed  November 1973 and w a s  

p repared  by t h e  environmental  systems depar tment  of Westing- 

house E l e c t r i c  Corporat ion.  

The Department of Natura l  Resources,  pursuant  t o  sec-  

t i o n s  70-807 and 70-816, R.C.M. 1947, now s e c t i o n s  75-20-216 

and 75-20-503 MCA, of  t h e  S i t i n g  Act ,  conducted an e x t e n s i v e  

s tudy  over  a pe r iod  of  600 days  of t h e  a p p l i c a t i o n  and 

i s s u e d  i t s  d r a f t  environmental  impact  s t a t emen t  i n  November 

1974, recommending a g a i n s t  t h e  g r a n t i n g  of t h e  a p p l i c a t i o n .  

Subsequent t o  i s s u i n g  t h e  d r a f t  environmental  impact s t a t e -  

ment, t h e  Department of Natura l  Resources conducted a series 

of  p u b l i c  meetings t o  g a i n  i n p u t  from t h e  p u b l i c  r ega rd ing  

t h e  proposed p r o j e c t  and t h e  a n a l y s i s  t he reo f  conta ined  i n  

t h e  d r a f t  environmental  impact  s t a t emen t .  On o r  about  

January 2 1 ,  1975, t h e  Department of Natura l  Resources re- 

l e a s e d  i t s  f i n a l  environmental  impact  s t a t emen t  on t h e  

proposed p r o j e c t  con ta in ing  i t s  recommendations a g a i n s t  

g r a n t i n g  t h e  a p p l i c a t i o n  and t r a n s m i t t e d  t h e  same t o  t h e  

Board of  Na tu ra l  Resources.  

The Board of Na tu ra l  Resources,  on r e c e i p t  of t h e  

recommendations from t h e  Department of Na tu ra l  Resources and 



a f t e r  due and d e l i b e r a t e  c o n s i d e r a t i o n ,  i s s u e d  an o r d e r  

da t ed  January 2 4 ,  1975. I n  i t s  o r d e r  t h e  Board of Natura l  

Resources deemed t h a t  t h e  m a t t e r  be fo re  it, i . e . ,  t h e  a p p l i -  

c a t i o n  f o r  a  c e r t i f i c a t e  of environmental  c o m p a t i b i l i t y  and 

p u b l i c  need f o r  t h e  proposed C o l s t r i p  Un i t s  3  and 4 ,  would 

be cons idered  a  c o n t e s t e d  c a s e  a s  de f ined  i n  MAPA, s e c t i o n  

82-4201 e t  s eq . ,  R.C.M. 1947, now s e c t i o n  2-4-101 e t  seq.  

MCA. Subsequent t o  i s s u i n g  t h i s  o r d e r ,  t h e  Board of Na tu ra l  

Resources i s s u e d  o r d e r s  on February 7, 1975 and February 1 4 ,  

1975, p e r t a i n i n g  t o  m a t t e r s  of procedure  t o  be  fol lowed,  

p a r t i c u l a r l y  r e f e r r i n g  t o  t h e  methods of d i s cove ry  and 

de te rmin ing  t h e  burden of p roof .  

The Board of Natura l  Resources f u r t h e r  o rdered  t h a t  t h e  

hea r ing  would commence on March 10 ,  1975, a t  Bozeman, Mon- 

t ana .  Not ice  o f  t h e  t ime and p l a c e  of  t h e  hear ing  was g iven  

t o  a l l  p a r t i e s  and publ i shed  i n  d a i l y  newspapers throughout  

Montana t o  inform t h e  p u b l i c .  On March 1 0 ,  1975, t h e  hear-  

i n g  began, a t  which t ime motions w e r e  p r e sen ted  t o  t h e  Board 

o f  Natura l  Resources by t h e  opponents of t h e  a p p l i c a t i o n  t o  

con t inue  t h e  hea r ing  u n t i l  May 13 ,  1975, t o  a f f o r d  t h e  

p a r t i e s  t ime t o  complete d i scovery  procedures .  Also,  ob jec-  

t i o n s  w e r e  made t o  a  member of t h e  Board of  Natura l  Re-  

sou rces  s e r v i n g  a s  hea r ings  examiner. On ~ p r i l  17 ,  1975, 

t h e  Board of Natura l  Resources cont inued t h e  hear ing  u n t i l  

A p r i l  21, 1975, and on A p r i l  1 0 ,  1975, C a r l  M. ~ a v i s  was 

appoin ted  by t h e  Board a s  hea r ings  examiner t o  p r e s i d e  over  

t h e  p u b l i c  hea r ing  phase of t h e  proceedings .  

Following a  p r e t r i a l  conference w i t h  t h e  p a r t i e s ,  t h e  

hea r ings  examiner, by o r d e r  da t ed  A p r i l  15 ,  1975, d i r e c t e d  

t h e  proceedings  t o  reconvene on A p r i l  21, 1975, a t  ~ e l e n a ,  

Montana. 



By l e t t e r  d a t e d  A p r i l  10 ,  1975, t h e  d i r e c t o r  o f  t h e  

Department o f  H e a l t h  and Environmental  S c i e n c e s  ( h e r e i n a f t e r  

" ~ e p a r t m e n t  of  Hea l t h " )  n o t i f i e d  t h e  Board o f  N a t u r a l  R e -  

s o u r c e s  t h a t  t h e  Department o f  Hea l t h  c e r t i f i e d  t h a t  t h e  

proposed f a c i l i t y  w i l l  n o t  v i o l a t e  s t a t e  and f e d e r a l l y  

e s t a b l i s h e d  water q u a l i t y  s t a n d a r d s .  I t  d i d  n o t  c e r t i f y  

t h a t  t h e  proposed f a c i l i t y  w i l l  n o t  v i o l a t e  s t a t e  and 

f e d e r a l l y  e s t a b l i s h e d  a i r  q u a l i t y  s t a n d a r d s  and implementa- 

t i o n  p l a n s .  

On A p r i l  18 ,  1975, t h e  Nor thern  P l a i n s  Resource Counc i l  

f i l e d  Cause No. 38934 i n  t h e  D i s t r i c t  Cou r t  o f  L e w i s  and 

C la rk  County. A w r i t  o f  p r o h i b i t i o n  was s e rved  upon t h e  

Board of  N a t u r a l  Resources  and t h e  h e a r i n g s  examiner ,  d i r e c t -  

i n g  them t o  d e s i s t  and r e f r a i n  from any f u r t h e r  p roceed ings  

u n t i l  f u r t h e r  o r d e r  o f  t h e  c o u r t  and f u r t h e r  d i r e c t e d  them 

t o  appear  i n  c o u r t  on  A p r i l  22, 1975. Fol lowing t h e  h e a r i n g  

t h e  c o u r t ,  on  A p r i l  29, 1975, quashed t h e  w r i t  of  p r o h i b i -  

t i o n ,  t h e r e b y  a l l owing  t h e  h e a r i n g  t o  c o n t i n u e .  The c o u r t  

f u r t h e r  o r d e r e d  t h e  Board o f  Hea l t h  and Environmenta l  S c i -  

ence s  ( h e r e i n a f t e r  "Board o f  Hea l t h " )  t o  ho ld  a  h e a r i n g  t o  

de t e rmine  whether  t h e  c e r t i f i c a t e  r e q u i r e d  by s e c t i o n  70- 

810 (1 )  ( h )  , R.C.M. 1947, now s e c t i o n  75-20-301(i)  ( h )  MCA, 

shou ld  b e  i s s u e d .  

The h e a r i n g  was reconvened i n  Helena on May 5,  1975. 

Motions by t h e  opponents  f o r  f u r t h e r  con t i nuances  were 

p r e s e n t e d  and g r a n t e d  by t h e  h e a r i n g s  examiner ,  c o n t i n u i n g  

t h e  h e a r i n g s  u n t i l  May 20, 1975. 

On May 9,  1975, t h e  Nor thern  Cheyenne ~ r i b e ,  I n c . ,  

f i l e d  a n  a p p l i c a t i o n  f o r  a  w r i t  of p r o h i b i t i o n  i n  t h e   is- 

t r i c t  Cour t  o f  Lewis and C la rk  County, Cause No. 39000. 

T h i s  m a t t e r  was heard  by t h e  c o u r t  on  May 19 ,  1975,  and 



judgment was e n t e r e d  on t h e  same d a t e  d i smis s ing  t h e  a p p l i -  

c a t i o n .  

The p u b l i c  hea r ing  be fo re  t h e  Board of Natura l  Re-  

sou rces  formal ly  began on May 20, 1975, and cont inued u n t i l  

June 5, 1975, a t  which t i m e  t h e  hea r ing  be fo re  t h e  Board of  

Hea l th  was commenced wi th  C a r l  M. Davis s e r v i n g  as h e a r i n g s  

examiner. The hea r ing  b e f o r e  t h e  Board of Hea l th  consumed a  

t o t a l  of  53 hea r ing  days  and concluded on September 15 ,  1975 

w i t h  53 wi tnes ses  having t e s t i f i e d .  A f t e r  s tudying  t h e  

tes t imony and e x h i b i t s ,  and t h e  f i n d i n g s  of  f a c t  submit ted 

by t h e  p a r t i e s ,  t h e  Board of  Heal th  heard o r a l  arguments by 

counse l ,  v i s i t e d  t h e  s i t e  of t h e  proposed f a c i l i t i e s  and 

rendered  i t s  d e c i s i o n  on November 21, 1975, i s s u i n g  i t s  

c o n d i t i o n a l  c e r t i f i c a t i o n ,  pursuant  t o  s e c t i o n  7 0 - 8 1 0 ( 1 ) ( h ) ,  

R.C.M. 1947, now s e c t i o n  75-20-301(1)(h) MCA, of t h e  S i t i n g  

Act.  

On J u l y  23, 1975, a t  t h e  conc lus ion  of U t i l i t i e s '  case-  

in -ch ie f  i n  t h e  Board of  Hea l th  hea r ing ,  t h e  opponents t o  

t h e  a p p l i c a t i o n  moved t o  d i smis s  t h e  U t i l i t i e s '  p roceedings  

f o r  c e r t i f i c a t i o n ,  t o g e t h e r  wi th  a  motion t o  cont inue  f u r -  

t h e r  hea r ings  u n t i l  t h e  Board of Hea l th  r u l e d  upon t h e  

motions.  The motion t o  cont inue  t h e  Board of Heal th  hea r ing  

was denied on J u l y  24, 1975. The opponents t o  t h e  app l i ca -  

t i o n  f i l e d  i n  t h e  D i s t r i c t  Court  of t h e  F i r s t  J u d i c i a l  

D i s t r i c t ,  Cause No. 39228, an a p p l i c a t i o n  f o r  a  w r i t  of pro- 

h i b i t i o n  o r  mandate commanding t h e  Board of  Heal th  and t h e  

hea r ings  examiner t o  cease  and r e f r a i n  from f u r t h e r  pro- 

ceed ings  u n t i l  f u r t h e r  o r d e r  of t h e  c o u r t  o r  t o  show cause  

t o  t h e  c o u r t  why t h e  Board of Hea l th  should n o t  be  perma- 

n e n t l y  r e s t r a i n e d  from f u r t h e r  proceedings  u n t i l  t h e  ~ o a r d  

had r u l e d  upon opponents '  motion t o  d i smis s .  



On J u l y  25, 1975, t h i s  Court  g ran t ed  t h e  U t i l i t i e s '  

a p p l i c a t i o n  f o r  a w r i t  of supe rv i so ry  c o n t r o l  and d i r e c t e d  

t h e  ~ i s t r i c t  Court  t o  e i t h e r  withdraw i t s  w r i t  of p roh ib i -  

t i o n  o r ,  i n  t h e  a l t e r n a t i v e ,  t o  appear b e f o r e  t h e  Supreme 

Court  on J u l y  28, 1975. On J u l y  28, 1975, t h i s  Court  heard 

t h e  m a t t e r ,  and a t  t h e  conc lus ion  of t h e  hea r ing  d i r e c t e d  

t h a t  t h e  w r i t  of  p r o h i b i t i o n  be  set a s i d e  and t h a t  t h e  

hea r ings  proceed. 

The hea r ings  examiner f o r  t h e  Board of  Na tu ra l  R e -  

sou rces  i s s u e d  an  o r d e r  da t ed  December 1 0 ,  1975, recovening 

t h e  Board of Na tu ra l  Resources '  hea r ing  on January 19 ,  1976, 

a t  Helena. I n  a d d i t i o n  he  s e t  f o r t h  c e r t a i n  procedures  t o  

be  followed by a l l  p a r t i e s  t o  t h e  proceedings  r ega rd ing  t h e  

p r e s e n t a t i o n  of d i r e c t  tes t imony and cross-examinat ion.  

Not ice  of t h e  t ime and p l a c e  of t h e  hea r ing  was se rved  on 

a l l  p a r t i e s  and publ i shed  i n  d a i l y  newspapers throughout  t h e  

s t a t e  t o  inform t h e  p u b l i c .  The Department of Na tu ra l  

Resources and t h e  Northern P l a i n s  Resource Council  f i l e d  

motions w i t h  t h e  Board of Natura l  Resources,  moving t h e  

Board t o  t e rmina t e  i t s  hea r ing  on t h e  b a s i s  t h a t  t h e  Board 

of  Hea l th  had n o t  c e r t i f i e d ,  o r  had m i s c e r t i f i e d ,  t h a t  t h e  

proposed C o l s t r i p  Un i t s  3  and 4 would m e e t  a p p l i c a b l e  a i r  

and water  q u a l i t y  s t anda rds .  A f t e r  a  h e a r i n g ,  t h e  motion 

was denied.  

The reconvened hea r ing  commenced on January 19 ,  1976, 

and was concluded on March 30, 1976. A t o t a l  of 255 w i t -  

n e s se s  t e s t i f i e d ,  i nc lud ing  132 p u b l i c  w i tnes ses .  The 

t r a n s c r i p t  of  t h e  proceedings  i n  bo th  t h e  Board of Hea l th  

hea r ing  and t h e  Board of Natura l  Resources hea r ing ,  con- 

s i s t i n g  of  approximately 17,000 pages,  i n c l u d i n g  cop ie s  of  

t h e  e x h i b i t s  r ece ived  i n t o  evidence,  w e r e  served upon each 



member of t h e  Board of Natura l  Resources t o g e t h e r  w i th  t h e  

p a r t i e s '  proposed f i n d i n g s  of f a c t .  

  he Board of Na tu ra l  Resources v i s i t e d  and i n s p e c t e d  

t h e  proposed f a c i l i t i e s  on two occas ions .  A f t e r  due and 

t ime ly  n o t i c e  being se rved  and publ i shed ,  i t  heard o r a l  

arguments on May 19 and 2 0 ,  1976, by a l l  p a r t i e s  who were 

p r e s e n t  and d e s i r e d  t o  p r e s e n t  arguments. 

The Board of Natura l  Resources having i n s p e c t e d  t h e  

s i te ,  read  t h e  r e c o r d  of t h e  proceedings  and t h e  proposed 

f i n d i n g s  of  f a c t  of t h e  p a r t i e s ,  and heard t h e  arguments of  

counse l  and p u b l i c  p a r t i e s ,  and having d u l y  cons idered  t h e  

same and being f u l l y  advised  i n  t h e  premises ,  announced i n  a  

r e g u l a r l y  scheduled and no t i ced  meeting on June 24, 1976, 

t h a t  i t  w a s  ready t o  a c t  upon t h e  a p p l i c a t i o n .  A motion t o  

approve t h e  a p p l i c a t i o n  t o  c o n s t r u c t  C o l s t r i p  Un i t s  3 and 4 

and a s s o c i a t e d  f a c i l i t i e s  and t o  g r a n t  a p p l i c a n t s  a  c e r t i -  

f i c a t e  of environmental  c o m p a t i b i l i t y  and p u b l i c  need, 

s u b j e c t  t o  c e r t a i n  s t a t e d  c o n d i t i o n s ,  was seconded and 

c a r r i e d  w i t h  f o u r  members vo t ing  i n  f a v o r  of t h e  motion and 

t h r e e  members v o t i n g  a g a i n s t  t h e  motion. 

A m a j o r i t y  of t h e  Board having approved g r a n t i n g  t h e  

a p p l i c a t i o n ,  t h e  Board made i t s  f i n d i n g s  of f a c t  and conclu- 

s i o n s  of l a w ,  t o g e t h e r  w i th  i t s  d e c i s i o n ,  op in ion ,  o r d e r  and 

recommendations. I t  g ran ted  t h e  c e r t i f i c a t e  of environ-  

mental  c o m p a t i b i l i t y  and p u b l i c  need t o  t h e  u t i l i t i e s  on 

J u l y  22, 1976. 

~espondents/cross-appellants appealed t o  t h e  ~ i s t r i c t  

Court  of  L e w i s  and Clark County, which r eve r sed  and remanded 

t h e  m a t t e r  t o  t h e  Board of  Natura l  Resources,  ~ p p e a l  t o  

t h i s  Court  from t h e  D i s t r i c t  C o u r t ' s  op in ion  i s  taken  by a l l  

p a r t i e s .  



Before  d i s c u s s i n g  t h e  many i n d i v i d u a l  i s s u e s  i n  t h i s  

c a s e ,  t h e r e  a r e  s e v e r a l  o t h e r  m a t t e r s  which r e q u i r e  emphasis 

by t h i s  Court .  

S e c t i o n  82-4216(7),  R.C.M. 1947, now s e c t i o n  2-4-704 

MCA, enac ted  i n  1971 a s  a  p a r t  of  MAPA, e s t a b l i s h e s  t h e  

s t a n d a r d s  of j u d i c i a l  review of c o n t e s t e d  agency d e c i s i o n s .  

The foregoing  subsec t ion  commences by s t a t i n g  t h a t  t h e  c o u r t  

s h a l l  n o t  s u b s t i t u t e  i t s  judgment f o r  t h a t  of t h e  agency a s  

t o  t h e  weight  of t h e  evidence on q u e s t i o n s  of  f a c t .  I t  

con t inues  by provid ing  t h a t  t h e  c o u r t  may r e v e r s e  o r  modify 

t h e  agency d e c i s i o n  i f  s u b s t a n t i a l  r i g h t s  of t h e  appea l ing  

p a r t y  have been p re jud iced  because t h e  a d m i n i s t r a t i v e  f i n d -  

i n g s ,  i n f e r e n c e s ,  conc lus ions ,  o r  d e c i s i o n s  a r e :  (a )  i n  

v i o l a t i o n  of c o n s t i t u t i o n a l  o r  s t a t u t o r y  p r o v i s i o n s ;  ( b )  i n  

excess  of t h e  s t a t u t o r y  a u t h o r i t y  of t h e  agency; ( c )  made 

upon unlawful  procedure;  (d )  a f f e c t e d  by o t h e r  e r r o r  of  law; 

(e)  c l e a r l y  erroneous i n  view of t h e  r e l i a b l e ,  p r o b a t i v e  and 

s u b s t a n t i a l  evidence on t h e  whole r eco rd ;  ( f )  a r b i t r a r y  o r  

c a p r i c i o u s  o r  c h a r a c t e r i z e d  by abuse of d i s c r e t i o n  o r  c l e a r l y  

unwarranted e x e r c i s e  of d i s c r e t i o n ;  o r  ( g )  because f i n d i n g s  

of f a c t ,  upon i s s u e s  e s s e n t i a l  t o  t h e  d e c i s i o n ,  were n o t  

made a l though  r eques t ed .  I t  i s  c l e a r  from t h i s  s t a t u t e  t h a t  

t h e  burden r e s t i n g  upon an  appea l ing  p a r t y  t o  a  ~ i s t r i c t  

Court  from an  agency d e c i s i o n  i s  a s u b s t a n t i a l  one. 

This  Court  r e c e n t l y  se t  f o r t h  t h r e e  b a s i c  p r i n c i p l e s  

under ly ing  s e c t i o n  82-4216 which a  D i s t r i c t  Court  must 

cons ide r  i n  determining what t h e  scope of review of an  

a d m i n i s t r a t i v e  d e c i s i o n  should be: (1) t h a t  l i m i t e d  jud i -  

c i a l  review of a d m i n i s t r a t i v e  d e c i s i o n s  s t r e n g t h e n s  t h e  

a d m i n i s t r a t i v e  p roces s  by encouraging t h e  f u l l  p r e s e n t a t i o n  

of evidence a t  t h e  i n i t i a l  a d m i n i s t r a t i v e  hear ing ;  ( 2 )  



j u d i c i a l  economy r e q u i r e s  c o u r t  r e c o g n i t i o n  of  t h e  e x p e r t i s e  

o f  a d m i n i s t r a t i v e  agenc i e s  i n  t h e  f i e l d  o f  t h e i r  r e s p o n s i -  

b i l i t y ;  and ( 3 )  l i m i t e d  j u d i c i a l  review i s  neces sa ry  t o  

de te rmine  t h a t  a  f a i r  p rocedure  was used,  t h a t  q u e s t i o n s  of 

l a w  w e r e  p r o p e r l y  dec ided ,  and t h a t  t h e  d e c i s i o n  of  t h e  

a d m i n i s t r a t i v e  body was suppor ted  by s u b s t a n t i a l  ev idence .  

v i t a - ~ i c h  Dai ry ,  I n c .  v .  Department of  Bus iness  Regula t ion  

(1976) ,  170 Mont. 341, 553 P.2d 980. 

A r e c e n t  Uni ted  S t a t e s  Supreme Cour t  d e c i s i o n  ha s  a  

g r e a t  d e a l  t o  s ay  on t h e  s u b j e c t  of j u d i c i a l  review of  

agency d e c i s i o n s .  The Cour t  e x p r e s s e s  i t s  views on t h e  

p r a c t i c e  o f  some f e d e r a l  judges i n  p l a c i n g  themselves  i n  t h e  

p l a c e  of  t h e  agency i n  making t h e  d e c i s i o n ,  r a t h e r  t h a n  

fo l l owing  t h e  c o r r e c t  c o u r s e  and s e t t i n g  a s i d e  agency d e c i -  

s i o n s  on ly  f o r  s u b s t a n t i a l  p rocedu ra l  o r  s u b s t a n t i v e  r e a s o n s  

as mandated by s t a t u t e .  I n  Vermont Yankee Nuclear  Power 

Corp. v .  N a t u r a l  Resources Defense Counc i l ,  I nc .  ( 1978 ) ,  435 

U.S. 519, 98 S.Ct.  1197, 55 L Ed 2d 460, t h e  Supreme Cour t  

unanimously r e v e r s e d  a  d e c i s i o n  of  t h e  Cour t  o f  Appeals  f o r  

t h e  D i s t r i c t  o f  Columbia C i r c u i t  which had ove r tu rned  t h e  

Atomic Energy Commission's d e c i s i o n  t o  g r a n t  Vermont Yankee 

a l i c e n s e  t o  o p e r a t e  a  n u c l e a r  power p l a n t .  

The Cour t  of  Appeals  r u l e d  t h a t  t h e  rule-making proce-  

d u r e s  of  t h e  AEC w e r e  i nadequa t e  d e s p i t e  t h e  f a c t  t h a t  t h e  

agency had employed a l l  t h e  p rocedures  r e q u i r e d  by t h e  

F e d e r a l  A d m i n i s t r a t i v e  Procedure  A c t  and more. The Supreme 

Cour t  concluded t h a t  t h e  Cour t  of Appeals  had s e r i o u s l y  

mi sapp l i ed  s t a t u t o r y  and d e c i s i o n a l  law c a u t i o n i n g  rev iewing  

c o u r t s  a g a i n s t  e n g r a f t i n g  t h e i r  own n o t i o n s  of  p rope r  pro-  

c edu re s  upon agenc i e s  e n t r u s t e d  w i t h  s u b s t a n t i v e  f u n c t i o n s  

by Congress ,  435 U.S. a t  525, and t h a t  " [ a l b s e n t  c o n s t i t u -  



t i o n a l  c o n s t r a i n t s  o r  ex t remely  compel l ing c i rcumstances  t h e  

' a d m i n i s t r a t i v e  a g e n c i e s  "should  be  f r e e  t o  f a s h i o n  t h e i r  

own r u l e s  of  p rocedure  and t o  pursue  methods of i n q u i r y  

capab l e  of  p e r m i t t i n g  them t o  d i s c h a r g e  t h e i r  m u l t i t u d i n o u s  

d u t i e s .  " ' . . ." Vermont Yankee, 435 U.S. a t  543. 

I n  c a u t i o n i n g  t h e  lower c o u r t  t o  judge a n  agency d e c i -  

s i o n  by t h e  a p p r o p r i a t e  s t a n d a r d s  of  review,  t h e  Supreme 

Cour t  no ted  t h a t  t h e  lower c o u r t  shou ld  " n o t  s t r a y  beyond 

t h e  j u d i c i a l  p rov ince  t o  e x p l o r e  t h e  p r o c e d u r a l  fo rmat  o r  t o  

impose upon t h e  agency i t s  own n o t i o n  o f  which p rocedures  

are ' b e s t '  o r  most  l i k e l y  t o  f u r t h e r  some vague,  undef ined 

p u b l i c  good." 435 U.S. a t  549. The c o u r t  l e f t  l i t t l e  doub t  

i n  s t a t i n g :  

". . . t h e  r o l e  o f  a  c o u r t  i n  rev iewing  t h e  
s u f f i c i e n c y  of  an  agency ' s  c o n s i d e r a t i o n  of 
environmenta l  f a c t o r s  i s  a  l i m i t e d  one.  l i m i t e d  
bo th  by t h e  t i m e  a t  which t h e  d e c i s i o n  was made 
and by t h e  s t a t u t e  mandating review.  

" ' N e i t h e r  t h e  s t a t u t e  -- nor  i t s  l e g i s l a t i v e  h i s -  
t o r y  con templa tes  -- t h a t  a  c o u r t  shou ld  s u b s t i -  
t u t e  i t s  judgment f o r  t h a t  of  t h e  agency a s  t o  -- ---- -- 
t h e  environmenta l  consequences of  i t s  a c t i o n s . '  ----- 
[ C i t a t i o n  o m i t t e d . ] "  Vermont Yankee, 435 U.S. 
a t  555. (Emphasis s u p p l i e d . )  

A s  t o  n u c l e a r  energy ,  t h e  Cour t  po in t ed  o u t  t h a t  Con- 

g r e s s  had made a  c h o i c e  t o  a t  l e a s t  t r y  n u c l e a r  energy ,  

e s t a b l i s h i n g  a r e a s o n a b l e  review p r o c e s s  i n  which c o u r t s  a r e  

t o  p l a y  o n l y  a  l i m i t e d  r o l e .  " . . .The fundamental  p o l i c y  

q u e s t i o n s  a p p r o p r i a t e l y  r e s o l v e d  i n  Congress and i n  t h e  

s t a te  l e g i s l a t u r e s  a r e  not s u b j e c t  t o  reexamina t ion  i n  t h e  

f e d e r a l  c o u r t s  under t h e  g u i s e  of j u d i c i a l  r e v i e w  of agency 

a c t i o n .  . ." 435 U.S. a t  558. The Cour t  concluded w i t h  t h e  

s t r o n g  language: 

". . . It  i s  t o  i n s u r e  a  f u l l y  informed and 
wel l -cons idered  d e c i s i o n ,  n o t  n e c e s s a r i l y  a 
d e c i s i o n  t h e  judges o f  t h e  Cour t  of Appeals  o r  
o f  t h i s  Cour t  would have reached had t h e y  been 



members of t h e  decis ionmaking u n i t  of t h e  
agency. A d m i n i s t r a t i v e  d e c i s i o n s  shou ld  be  
s e t  a s i d e  i n  t h i s  c o n t e x t ,  a s  i n  eve ry  o t h e r ,  
o n l y  f o r  s u b s t a n t i a l  p r o c e d u r a l  o r  s u b s t a n t i v e  
r e a s o n s  a s  mandated by s t a t u t e ,  Consolo v .  FMC, 
383 U.S. 607, 620 (1966) ,  n o t  s imply because  
t h e  c o u r t  i s  unhappy w i t h  t h e  r e s u l t  reached . . ." 435 U.S. a t  558. 

Because s o  many of  t h e  i s s u e s  i n  t h i s  case i n v o l v e  t h e  

f i n d i n g s  of  a t  l e a s t  one  board  below, w e  review b r i e f l y  what 

t h i s  Cour t  ha s  s t a t e d  r ega rd ing  t h e  r u l e s  of  c o n s t r u c t i o n  

a p p l i e d  t o  f i n d i n g s  of  f a c t .  I n  Ba l l enge r  v .  Ti l lman (1958) ,  

133 Mont. 369, 324 P.2d 1045, t h i s  Cour t  s t a t e d  t h a t  u l t i m a t e  

f a c t s ,  as d i s t i n g u i s h e d  from e v i d e n t i a r y  ones ,  a r e  t h e  

f i n d i n g s  a  t r i a l  c o u r t  shou ld  make. F ind ings  a r e  t o  r e c e i v e  

such a  c o n s t r u c t i o n  as w i l l  uphold,  r a t h e r  t h a n  d e f e a t ,  t h e  

judgment. Th i s  Cour t  quo ted  w i t h  app rova l  a  C a l i f o r n i a  c a s e  

t o  t h e  e f f e c t  t h a t  t h e r e  i s  no e r r o r  i n  t h e  f a i l u r e  of a  

t r i a l  c o u r t  t o  make a n  e x p r e s s  f i n d i n g  upon a n  i s s u e  i f  i t  

was i m p l i c i t  i n  t h e  f i n d i n g s  made, and t h a t  t h e r e  i s  no 

n e c e s s i t y  t o  nega t e  c o n t r a d i c t o r y  a l l e g a t i o n s .  

Ba l l enge r  was quoted w i t h  approva l  i n  Er ickson  v .  

F i s h e r  (1976) ,  170 Mont. 491, 554 P.2d 1336, where t h e  Cour t  

r e j e c t e d  a  proposed f i n d i n g  o f  f a c t  o f f e r e d  by t h e  a p p e l l a n t  

because  it was merely  a n  e v i d e n t i a r y  f a c t  a s  d i s t i n g u i s h e d  

from a n  u l t i m a t e  f a c t .  

I t  has  been s t a t e d  ano the r  way t h a t  f i n d i n g s  a r e  s u f f i -  

c i e n t  i f  t hey  d i s p o s e  of  m a t e r i a l  i s s u e s .  76 Am J u r  2d, 

T r i a l ,  51259; 89 C.J.S. T r i a l ,  5626. T h i s  i s  a p p l i c a b l e  t o  

c o u r t  t r i a l s ,  and i t  i s  obvious  t h a t  s t r ic ter  r u l e s  shou ld  

n o t  be  imposed upon a d m i n i s t r a t i v e  agenc i e s .  

T h i s  r e c o r d  c o n t a i n s  some 17,000 pages  of  t r a n s c r i p t ;  

hundreds  of  e x h i b i t s ,  i n c l u d i n g  a monumental "environmenta l  

a n a l y s i s " ;  and hundreds of  proposed f i n d i n g s  of  f a c t  and 



conc lus ions  of law. The f i n d i n g s  of f a c t  and conc lus ions  of 

law of  t h e  Board of Hea l th  are 23 pages long ,  and t h o s e  of  

t h e  Board of Na tu ra l  Resources run  46 pages. Approximately 

300 pages of b r i e f s  were submit ted.  Many of t h e  q u e s t i o n s  

involved  r e q u i r e  f i r s t  impress ion d e c i s i o n s  a s  t o  t h e  r e -  

quirements  of  t h e  MAPA and of  t h e  S i t i n g  A c t .  

Due t o  t h e  many i s s u e s  p re sen ted ,  t h e i r  complexi ty ,  and 

t h e  voluminous pages of t r a n s c r i p t ,  w e  f i n d  i t  i m p r a c t i c a l  

t o  set  f o r t h  t h e  e n t i r e  s t a t emen t  of f a c t s  i n  a  s i n g l e  

p o r t i o n  of t h i s  op in ion .  Fu r the r  necessary  and a p p r o p r i a t e  

f a c t s  w i l l  b e  d i scus sed  wi th  each i s s u e .  

The i s s u e s  p re sen ted  t o  t h i s  Cour t ,  as agreed t o  by t h e  

p a r t i e s  and addressed by t h e  D i s t r i c t  Cour t ,  a r e :  

1. Whether t h e  D i s t r i c t  C o u r t ' s  r u l i n g  t h a t  p roh ib i -  

t i o n  of cross-examinat ion of  agency wi tnes ses  v i o l a t e d  

c o n s t i t u t i o n a l  s t a n d a r d s ,  s t a t u t e s ,  and r e g u l a t i o n s ,  was 

e r r o r ?  

2 .  Whether t h e  Board of  Heal th  proceedings ,  r e c o r d ,  

t r a n s c r i p t ,  e x h i b i t s ,  f i n d i n g s ,  conc lus ions  and o r d e r s  i n  

t h e  Board of Na tu ra l  Resources r e c o r d  i s  s u b j e c t  t o  review? 

3. Whether t h e  D i s t r i c t  Court  e r r e d  i n  r e q u i r i n g  t h e  

Board of  Hea l th  t o  cons ide r  s t a t e  o r  f e d e r a l  implementation 

p l a n s  i n  reach ing  c e r t i f i c a t i o n  pu r suan t  t o  s e c t i o n  70- 

810 (1) (h )  , R.C.M. 1947, now s e c t i o n  75-20-301 (1) ( h )  MCA? 

4 .  Whether t h e  D i s t r i c t  Court  e r r e d  i n  r e q u i r i n g  t h e  

Board of Hea l th  t o  make f i n d i n g s  and conc lus ions  a s  t o  

whether c e r t a i n  a i r  and w a t e r  q u a l i t y  s t a n d a r d s  would be 

complied wi th ,  and whether t h e  f a c i l i t i e s  would have a  major 

impact  on ground water  q u a l i t y ?  

5. Whether t h e  D i s t r i c t  Court  e r r e d  i n  r e q u i r i n g  t h e  

Board of  Na tu ra l  Resources t o  cons ide r  and make adequate  



f i n d i n g s  of  f a c t  and conc lu s ions  o f  law w i t h  r e s p e c t  t o  

whether  t h e  f a c i l i t i e s  w i l l  r e s u l t  i n  t h e  minimum a d v e r s e  

env i ronmenta l  impact?  

6. Whether t h e  D i s t r i c t  C o u r t ' s  r u l i n g  t h a t  t h e  Board 

o f  H e a l t h  i s  r e q u i r e d  t o  c e r t i f y  w i t h o u t  c o n d i t i o n ,  compli-  

ance  w i t h  a i r  and water q u a l i t y  s t a n d a r d s  and s t a t e  imple-  

men t a t i on  p l a n s ,  was e r r o r ?  

7. Whether t h e  D i s t r i c t  Cou r t  p r o p e r l y  r u l e d  t h a t  t h e  

Board of  N a t u r a l  Resources  b e  r e q u i r e d  t o  c o n s i d e r  and make 

adequa t e  f i n d i n g s  a s  t o  t h e  s i t i n g  and l o c a t i o n  o f  t h e  

t r a n s m i s s i o n  c o r r i d o r  f o r  t h e  430 m i l e s  o f  t r a n s m i s s i o n  

l i n e s ?  

8. Whether t h e  D i s t r i c t  Cour t  e r r e d  i n  ho ld ing  t h a t  

t h e r e  was n o t  s u b s t a n t i a l  c r e d i b l e  ev idence  t o  s u p p o r t  t h e  

Board o f  N a t u r a l  Resources '  f i n d i n g s ,  c o n c l u s i o n s ,  and 

d e c i s i o n  t h a t  t h e  proposed f a c i l i t y  r e p r e s e n t s  t h e  minimum 

a d v e r s e  env i ronmenta l  impact?  

9. Whether t h e  D i s t r i c t  Cour t  p r o p e r l y  a ccep t ed  and 

r u l e d  t h a t  p a r t i e s  t o  t h e  p e t i t i o n  w e r e  adequa t e ly  s e rved?  

10.  Whether t h e  Board o f  N a t u r a l  Resources  p r o p e r l y  

den i ed  a  motion t o  deny t h e  a p p l i c a t i o n  based on t h e  Board 

o f  H e a l t h ' s  m i s c e r t i f i c a t i o n  o r  n o n c e r t i f i c a t i o n  o f  t h e  a i r  

and wa t e r  q u a l i t y  m a t t e r s  r e q u i r e d  under  s e c t i o n  7 0 - 8 1 0 ( 1 ) ( h ) ,  

R.C.M. 1947, now s e c t i o n  75-20-301(2) ( h )  MCA? 

11. Whether t h e  Board o f  N a t u r a l  ~ e s o u r c e s '  r e f u s a l  t o  

c o n s i d e r  t h e  minimum a d v e r s e  env i ronmenta l  impact  as t o  

r e q u i r i n g  more e f f i c i e n t  technology f o r  t h e  removal o f  SO2 

and t h e  D i s t r i c t  C o u r t ' s  o p i n i o n  a f f i r m i n g  t h a t  r e f u s a l  i s  

e r r o r  under  t h e  S i t i n g  Act? 

12 .  Whether t h e  r e f u s a l  of t h e  Board of  ~ a t u r a l  Re-  

s o u r c e s  t o  a l l o w  i t s  members t h e  o p p o r t u n i t y  t o  rev iew 



f i n d i n g s  of f a c t  and conc lus ions  of law p r i o r  t o  adopt ion ,  

and t h e  D i s t r i c t  C o u r t ' s  a f f i r m i n g  t h a t  d e c i s i o n ,  was a r -  

b i t r a r y  and c a p r i c i o u s  on t h e  p a r t  of t h e  agency and a  

d e p r i v a t i o n  of p e t i t i o n e r s '  c o n s t i t u t i o n a l  r i g h t s  t o  due 

p roces s  and a  f u l l  and f a i r  hear ing  b e f o r e  t h e  Board? 

The f i r s t  i s s u e  t o  be  addressed i s  I s s u e  No. 9--whether 

t h e  D i s t r i c t  Court  p rope r ly  accepted and r u l e d  t h a t  p a r t i e s  

t o  t h e  p e t i t i o n  w e r e  adequa te ly  se rved .  We b e l i e v e  t h a t  it 

d i d .  While t h e  D i s t r i c t  Court  d i d  n o t  make a  s p e c i f i c  

r u l i n g  a s  t o  t h e  e f f e c t u a t i o n  of proper  s e r v i c e  on a l l  

p a r t i e s ,  it s u r e l y  i s  c l e a r l y  impl ied by i t s  v a r i o u s  pre-  

t r i a l  o r d e r s  and by i t s  f i n a l  o r d e r  r e v e r s i n g  and remanding. 

Su re ly  n e i t h e r  t h e  U t i l i t i e s  nor t h e  agency a p p e l l a n t s /  

c ross - respondents  have any s t and ing  t o  complain about  s e r -  

v i c e  i n  t h i s  m a t t e r .  Any complaint  t hey  might have had was 

waived by ag ree ing  t o  t h e  d e l i n e a t i o n  of  i s s u e s  which w e r e  

f i n a l i z e d  by t h e  D i s t r i c t  C o u r t ' s  o r d e r  of February 27, 

1977. I t  i s  contended by t h e  Union and REA, a p p e l l a n t s /  

cross-respondents ,  t h a t  they  a r e  each " p a r t i e s  of r eco rd"  

f o r  t h e  purposes of s e c t i o n  82-4216 ( 2 )  (a )  , R.C.M. 1947, now 

s e c t i o n  2-4-702 MCA, of  t h e  MAPA, and thereby  e n t i t l e d  t o  

i n d i v i d u a l  s e r v i c e  of  a  copy of t h e  p e t i t i o n  of review. W e  

f i n d  t h a t  t h e  Union and REA w e r e  n o t  i nd i spensab le  p a r t i e s  

under t h e  c i rcumstances  e n t i t l e d  t o  i n d i v i d u a l  s e r v i c e  of a  

copy of t h e  p e t i t i o n  of review. Compare, C i s s e l l  v .  Colorado 

S t a t e  Bd. of Assessment App. (Colo. 1977) ,  564 P.2d 1 2 4 ,  and 

L i f e  of t h e  Land v .  Land U s e  Comn. (1977) ,  58 Haw. 292, 568 

P.2d 1189. They were j o i n t l y  r ep re sen ted  by counse l  and t h e  

I n t e r n a t i o n a l  Brotherhood of  E l e c t r i c a l  Workers, an  a c t i v e  

p a r t i c i p a n t  i n  t h e  agency proceeding w a s  a c t u a l l y  served 



w i t h  a  copy of t h e  p e t i t i o n  f o r  review. Had t h e s e  appel-  

l an t s / c ros s - r e sponden t s  communicated wi th  one ano the r ,  t hey  

would have had a c t u a l  knowledge of t h e  p e t i t i o n ,  i f  they  d i d  

n o t  have such knowledge from t h e i r  counse l  o r  t h e  newspapers. 

W e  do n o t  f e e l  t h a t  j u d i c i a l  review of t h e  Board ' s  

a c t i o n  should be  thwarted by a  p a r t y  n o t  p a r t i c i p a t i n g  i n  a 

proceeding,  even though it had knowledge of  it, and l a t e r  

al lowed t o  complain t h a t  t h e  c o u r t  had no j u r i s d i c t i o n  over  

t h e  m a t t e r .  The motion of t h e  Union and REA t o  d i s m i s s  t h i s  

proceeding i s  hereby denied.  

I s s u e  No. 2 w i l l  be  considered nex t .  This  i s s u e  could 

more p rope r ly  be  phrased by ask ing  whether t h e  d e c i s i o n  o f  

t h e  Board of Hea l th  was a  f i n a l  d e c i s i o n  under t h e  prov i -  

s i o n s  of s e c t i o n  82-4216, R.C.M. 1947, now s e c t i o n  2-4-702 

MCA, of t h e  MAPA, and,  i f  s o ,  whether an  appea l  of such 

o r d e r  i s  mandatory o r  permiss ive .  

On pages 16 and 17 of  i t s  o r d e r ,  t h e  D i s t r i c t  Court  

he ld  t h a t  t h e  g r a n t i n g  of t h e  Board of Hea l th  c e r t i f i c a t i o n  

should p rope r ly  be  viewed as a  "p re l imina ry ,  p rocedura l  o r  

i n t e r m e d i a t e  agency a c t i o n "  which i s  n o t  reviewable  because 

review of t h e  f i n a l  agency a c t i o n  ( i . e . ,  t h a t  of t h e  Board 

of Na tu ra l  Resources)  p rov ides  n o t  on ly  an adequate  remedy 

b u t  t h e  on ly  necessary  remedy." The D i s t r i c t  Court  he ld  

t h a t  t h e  Board of  Hea l th  c e r t i f i c a t i o n  had no l e g a l  e f f e c t  

whatsoever u n t i l  and u n l e s s  t h e  Board of Na tu ra l  Resources 

g ran ted  i t s  c e r t i f i c a t i o n  under s e c t i o n  70-804, R.C.M. 1947, 

now s e c t i o n s  75-20-201 and 75-20-203 MCA. The c o u r t  con- 

c luded t h a t  t h e  Board of  Heal th  d e c i s i o n  could n o t  be  ap- 

pea led  u n t i l  t h e  Board of Natura l  Resources g ran ted  a  f i n a l  

c e r t i f i c a t e  of  environmental  c o m p a t i b i l i t y .  



S e c t i o n  82-4216, R.C.M. 1947, now s e c t i o n  2-4-702 MCA, 

p rov ide s :  

" (1) ( a )  A pe r son  who h a s  exhaus ted  a l l  adminis-  
t r a t i v e  remedies  a v a i l a b l e  w i t h i n  t h e  agency 
and who i s  agg r i eved  by a  f i n a l  d e c i s i o n  i n  a 
c o n t e s t e d  c a s e  i s  e n t i t l e d  t o  j u d i c i a l  r ev iew 
under  t h i s  p a r t .  Th i s  s e c t i o n  does  n o t  l i m i t  
u t i l i z a t i o n  o f  o r  t h e  scope o f  j u d i c i a l  r ev iew 
a v a i l a b l e  under  o t h e r  means o f  r ev iew,  r e d r e s s ,  
r e l i e f ,  o r  t r i a l  d e  novo provided by s t a t u t e .  
A p r e l i m i n a r y ,  p r o c e d u r a l ,  o r  i n t e r m e d i a t e  
agency a c t i o n  o r  r u l i n g  i s  immedia te ly  review- 
a b l e  i f  r ev iew of  t h e  f i n a l  agency d e c i s i o n  
would n o t  p r o v i d e  a n  adequa t e  remedy." 

The i s s u e  t h e n  i s  whether  o r  n o t  t h e  d e c i s i o n  o f  t h e  

Board o f  Hea l t h  d a t e d  November 21, 1975, c e r t i f y i n g  t h a t  

C o l s t r i p  U n i t s  3  and 4 would n o t  v i o l a t e  s t a t e  and f e d e r a l l y  

e s t a b l i s h e d  s t a n d a r d s  and implementa t ion  p l a n s ,  w a s  a  f i n a l  

d e c i s i o n  under t h e  p r o v i s i o n s  of t h e  MAPA and,  a c c o r d i n g l y ,  

shou ld  have been appea l ed  t o  t h e  D i s t r i c t  Cou r t  by t h e  

p e t i t i o n e r s  a t  t h a t  t i m e .  

S e c t i o n  70-810 (1) (h)  , R.C.M. 1947,  now s e c t i o n  75-20- 

3 0 1 ( l ) ( h )  MCA, p r o v i d e s  t h a t  t h e  Board o f  N a t u r a l  Resources  

may n o t  g r a n t  a  c e r t i f i c a t e  u n t i l  it de t e rmines  t h a t  t h e  

a u t h o r i z e d  s t a t e  a i r  and w a t e r  q u a l i t y  a g e n c i e s  have cer t i -  

f i e d  t h a t  t h e  proposed f a c i l i t y  w i l l  n o t  v i o l a t e  s t a t e  and 

f e d e r a l l y  e s t a b l i s h e d  s t a n d a r d s  and implementa t ion  p l a n s .  

There i s  no q u e s t i o n  t h a t  t h e  Board o f  H e a l t h  i s  t h e  d u l y  

a u t h o r i z e d  s t a t e  a i r  and w a t e r  q u a l i t y  agency i n  t h i s  c a s e .  

S e c t i o n  70-810, R.C.M. 1947, now s e c t i o n  75-20-301 MCA, 

f u r t h e r  p r o v i d e s  t h a t  judgments o f  t h e  a u t h o r i z e d  a i r  and 

wa t e r  q u a l i t y  a g e n c i e s  " a r e  c o n c l u s i v e "  on a l l  q u e s t i o n s  

r e l a t i n g  t o  t h e  s a t i s f a c t i o n  o f  s t a t e  and f e d e r a l  a i r  and 

water q u a l i t y  s t a n d a r d s .  The Board o f  N a t u r a l  Resources had 

no a u t h o r i t y  t o  rev iew t h e  d e c i s i o n  o f  t h e  Board o f  H e a l t h  

under  any c i r cums t ances .  Accordingly ,  t h e  Board o f  H e a l t h  



o r d e r  w a s  n o t  a p re l imina ry  o r  i n t e r l o c u t o r y  o r d e r .  I t  was 

f i n a l  f o r  a l l  purposes .  Thus, an  appea l  should have been 

made by p e t i t i o n e r s  a t  t h a t  t ime.  

The f a c t  t h a t  t h e  Board of H e a l t h ' s  c e r t i f i c a t i o n  was 

n o t  t h e  f i n a l  o r d e r  i n  p o i n t  of  t i m e  i n  t h e  proceedings  i s  

n o t  conc lus ive  on t h e  q u e s t i o n  of a p p e a l a b i l i t y .  " . . . For 

purposes  of j u d i c i a l  review t h e  f i n a l i t y  of  an agency o r d e r  

depends upon t h e  n a t u r e  of t h e  o r d e r  r a t h e r  than  i t s  chro- 

nology i n  r e l a t i o n  t o  t h e  whole of  t h e  agency proceedings .  . 
." Goodman v.  P u b l i c  S e r v i c e  Commission, (D.C.  C i r .  1972) ,  

467 F.2d 375, 377, c i t i n g  Federa l  Power Comm'n v .  Metro- 

p o l i t a n  Edison Co. (1938) ,  304 U.S. 375, 384, 58 S.Ct. 963, 

82 L.ed. 1408. 

Goodman involved a hear ing  be fo re  t h e  Washington, D.C.  

P u b l i c  S e r v i c e  Commission concerning a p e t i t i o n  f o r  a r a t e  

i n c r e a s e .  The hea r ing  was b i f u r c a t e d  i n t o  two "phases ."  I n  

i t s  Phase I o r d e r ,  t h e  PSC e s t a b l i s h e d  t h e  f a i r  r a t e  of  

r e t u r n  a t  7 .1  pe rcen t .  The Power Company w a s  then  ordered  

t o  submit  proposed schedules  t o  i n c r e a s e  i t s  revenue accord- 

i n g l y .  The PSC Phase I1 o r d e r  was an o r d e r  e f f e c t u a t i n g  t h e  

above d i r e c t i v e  by approving a schedule  of r a t e s .  Goodman 

appealed from t h e  Phase I o r d e r  and n o t  t h e  Phase I1 o r d e r .  

The f e d e r a l  d i s t r i c t  c o u r t  d ismissed t h e  appea l  ho ld ing  t h a t  

t h e  Phase I o r d e r  was n o t  a f i n a l  o r d e r  o r  d e c i s i o n  and t h a t  

Goodman w a s  n o t  a f f e c t e d  u n t i l  e n t r y  of t h e  Phase I1 o r d e r .  

The C i r c u i t  Court  of  Appeals r eve r sed ,  ho ld ing  t h a t  t h e  

Phase I o r d e r  was a f i n a l  o rde r :  

". . . I ts  f i n a l  c h a r a c t e r  i s  i n  no s e n s e  
a f f e c t e d  by t h e  need f o r  t h e  la ter  Phase I1 
o r d e r  a l l o c a t i n g  t h e  i n c r e a s e  among t h e  s e v e r a l  
d i f f e r e n t  c a t e g o r i e s  of customers.  The i n -  
c r e a s e  i n  r a t e s ,  and t h e  f i n d i n g s  of t h e  Com- 
miss ion  upon t h e  b a s i s  of which t h e  i n c r e a s e  



was a l lowed,  w e r e  i n  no way l e f t  f o r  f u r t h e r  
d e c i s i o n  by t h e  Phase I1 o r d e r .  

"While i t  i s  t r u e  t h a t  i n  ou r  c a s e  t h e r e  was 
something else f o r  t h e  Commission t o  do,  t h e  
v a l i d i t y  of  t h e  o v e r - a l l  i n c r e a s e  [Phase I ]  was 
n o t  condi t ioned  upon anything y e t  t o  be r e so lved  
by t h e  l a t e r  o r d e r  a u t h o r i z i n g  t a r i f f  schedules .  
What remained t o  be done w a s  n o t  concerned wi th  
t h e  v a l i d i t y  of  t h e  i n c r e a s e  i n  rates which had 
been granted-- the  a c t i o n  of t h e  Commission 
which M r .  Goodman took t o  c o u r t .  That  a c t i o n  
' w a s  expected t o  and d i d  have l e g a l  consequences '  
which were n o t  modified nor in tended  t o  be  modi- 
f i e d  by t h e  Phase I1 o r d e r  which fol lowed.  
[ C i t i n g  c a s e s . ] "  Goodman, 467 F.2d a t  377-78. 

A s  w i th  t h e  PSC Phase I o r d e r  i n  Goodman, t h e  Board of  

H e a l t h ' s  c e r t i f i c a t i o n  w a s  n o t  condi t ioned  upon anyth ing  y e t  

t o  be  r e so lved  by t h e  l a t e r  o r d e r  of  t h e  Board of Na tu ra l  

Resources. The remaining a d m i n i s t r a t i v e  procedures  were n o t  

concerned wi th  a i r  and wate r  q u a l i t y  c e r t i f i c a t i o n .  The 

Board of Hea l th  o r d e r  i n  t h i s  r ega rd  w3.d f i n a l  and conclu- 

s i v e .  The Board of  H e a l t h ' s  a c t i o n  "was expected t o  and d i d  

have l e g a l  consequences" which were n e i t h e r  modif ied nor  

in tended  t o  be modified by t h e  l a t e r  o r d e r  of t h e  Board of 

Na tu ra l  Resources. The Board of H e a l t h ' s  o r d e r  of  November 

2 1 ,  1975, marks t h e  consummation of t h e  a d m i n i s t r a t i v e  

p roces s  w i t h i n  t h a t  p a r t i c u l a r  agency. The Board of H e a l t h ' s  

d e c i s i o n  was f i n a l  f o r  purposes of j u d i c i a l  review and 

should have been appealed a t  t h a t  t i m e .  

"The p r i n c i p l e  of f i n a l i t y  i n  a d m i n i s t r a t i v e  
law i s  n o t ,  however, governed by t h e  adminis- 
t r a t i v e  agency 's  c h a r a c t e r i z a t i o n  of i t s  ac- 
t i o n ,  b u t  r a t h e r  by a r e a l i s t i c  assessment  of 
t h e  n a t u r e  and e f f e c t  of t h e  o r d e r  sought  t o  be 
reviewed. Hence, ' a  f i n a l  o r d e r  need n o t  neces- 
s a r i l y  be t h e  ve ry  l a s t  o r d e r '  i n  an agency pro- 
ceed ing ,  b u t  r a t h e r ,  i s  f i n a l  f o r  purposes  of 
j u d i c i a l  review when it  ' impose[s]  an o b l i g a t i o n ,  
d e n [ i e s ]  a r i g h t ,  o r  f i x [ e s ]  some l e g a l  r e l a t i o n -  
s h i p  a s  a consummation of t h e  a d m i n i s t r a t i v e  
p r o c e s s . '  . . ." F i d e l i t y  T e l e v i s i o n ,  Inc .  v .  
F.C.C. (D.C. C i r .  1974) ,  502  F.2d 443, 448. 



W e  f i n d  t h a t  t h e  Board of  H e a l t h ' s  o r d e r  of November 

2 1 ,  1975, was f i n a l  on t h a t  d a t e .  An appea l  from t h a t  o r d e r  

had t o  be  f i l e d  w i t h i n  t h i r t y  days  t h e r e a f t e r  pu r suan t  t o  

t h e  t e r m s  of  t h e  MAPA. No appea l  was t ime ly  f i l e d  and,  

t h e r e f o r e ,  t h e  D i s t r i c t  Cour t  was w i t h o u t  j u r i s d i c t i o n  t o  

rev iew t h e  o r d e r .  The D i s t r i c t  Cour t  i s  r e v e r s e d  acco rd ing ly .  

I n  view of t h e  f a c t  t h a t  t h i s  Cour t  ha s  r u l e d  t h a t  t h e  

D i s t r i c t  Cour t  w a s  w i t h o u t  j u r i s d i c t i o n  t o  review t h e  Board 

o f  H e a l t h ' s  o r d e r  d a t e d  November 2 1 ,  1975, t h e  fo l l owing  

i s s u e s  become moot and need n o t  nor  can  be  dec ided  by u s :  

I s s u e  No. 3 i n v o l v i n g  t h e  a l l e g e d  f a i l u r e  of  t h e  Board of  

Hea l t h  t o  cons ide r  s t a t e  and f e d e r a l  implementa t ion p l a n s ;  

I s s u e  No. 4 concern ing  t h e  requ i rement  t h a t  t h e  Board of  

Hea l t h  make a d d i t i o n a l  f i n d i n g s  and conc lu s ions  concern ing  

c e r t a i n  a i r  and wa te r  s t a n d a r d s ;  and I s s u e  No. 6 which 

r a i s e d  t h e  q u e s t i o n  of  t h e  v a l i d i t y  of t h e  c o n d i t i o n a l  

c e r t i f i c a t e  i s s u e d  by t h e  Board of  Hea l th .  

I s s u e  Nos. 10 ,  11 and 12 i n v o l v e  i s s u e s  wherein  respon-  

d e n t s / c r o s s - a p p e l l a n t s  contend t h e  Dis t r ic t  Cour t  e r r e d .  

I s s u e  No. 10 q u e s t i o n s  t h e  d e n i a l  by t h e  Board o f  

N a t u r a l  Resources and t h e  concurrence  of t h e  D i s t r i c t  Cour t  

of  respondents/cross-appellants' motion t o  deny t h e  a p p l i -  

c a t i o n  because  of  f a u l t y  c e r t i f i c a t i o n  by t h e  Board of 

Hea l th .  W e  f i n d  t h a t  t h e  D i s t r i c t  Cour t  p r o p e r l y  concurred 

i n  t h e  d e n i a l  o f  t h e  motion. 

On January  7 and 8 ,  1976, respondents/cross-apellants 

f i l e d  mot ions  t o  t e r m i n a t e  t h e  p roceed ings  b e f o r e  t h e  Board 

o f  N a t u r a l  Resources on t h e  grounds of t h e  a l l e g e d  i n v a l i d i t y  

of  t h e  c e r t i f i c a t i o n  o f  t h e  f a c i l i t y  by t h e  Board of  ~ e a l t h .  

The Board of  N a t u r a l  Resources den i ed  t h e  motions.  



Under t h e  p r o v i s i o n s  of  s e c t i o n  70-810 (1) ( h )  , R.C.M. 

1947, now s e c t i o n  70-20-301(2)(h) MCA, of  t h e  S i t i n g  A c t ,  

t h e  Board of Hea l th  i s  r equ i r ed  t o  c e r t i f y  t o  t h e  Board of 

Na tu ra l  Resources ". . . t h a t  t h e  proposed f a c i l i t y  w i l l  n o t  

v i o l a t e  s t a t e  and f e d e r a l l y  e s t a b l i s h e d  s t anda rds  and imple- 

mentat ion p l ans  . . ." This  was done by t h e  Board of Heal th  

on November 2 1 ,  1975. The g r a n t  was c a l l e d  a  " c o n d i t i o n a l  

c e r t i f i c a t e , "  b u t  t h a t  q u a l i f i c a t i o n  has  no s i g n i f i c a n c e  f o r  

t h e  purposes  of t h i s  i s s u e .  The above s e c t i o n  of t h e  S i t i n g  

Act p rov ides  f u r t h e r  t h a t  t h e  judgments of t h e  Board of 

Hea l th  ". . . a r e  conc lus ive  on a l l  q u e s t i o n s  r e l a t e d  t o  t h e  

s a t i s f a c t i o n  of s t a t e  and f e d e r a l  a i r  and water q u a l i t y  

s t anda rds . "  (Emphasis added.)  Therefore ,  from a  s t a t u t o r y  

s t a n d p o i n t  a lone ,  t h e  Board of Na tu ra l  Resources had no 

cho ice  b u t  t o  look upon t h e  c e r t i f i c a t i o n  by t h e  Board of  

Hea l th  a s  "conc lus ive"  and deny t h e  motions of respondents /  

c ros s - appe l l an t s .  

There i s  a n  even more compell ing r ea son  why t h e  Board 

of  Na tu ra l  Resources was j u s t i f i e d  i n  denying t h e  motions.  

The c e r t i f i c a t i o n  and o r d e r  of t h e  Board of Hea l th  was da t ed  

November 2 1 ,  1975. W e  he ld  under I s s u e  No. 2  t h a t  such 

c e r t i f i c a t i o n  and o r d e r  was a  " f i n a l  d e c i s i o n  i n  a  c o n t e s t e d  

case"  and s u b j e c t  t o  mandatory j u d i c i a l  review w i t h i n  t h i r t y  

days  a f t e r  i t s  i s s u e .  The motions of respondents /c ross -  

a p p e l l a n t s  were n o t  f i l e d  u n t i l  January 7  and 8 ,  1976, w e l l  

beyond t h e  t h i r t y -day  pe r iod  f o r  j u d i c i a l  review, t h u s  

making t h e  c e r t i f i c a t i o n  and o r d e r  of t h e  Board of Hea l th  

doubly "conc lus ive"  n o t  on ly  upon t h e  Board of Natura l  

Resources b u t  a l s o  upon t h e  D i s t r i c t  Court .  The remedy 

a v a i l a b l e  t o  respondents/cross-appellants on t h i s  i s s u e  of 

c e r t i f i c a t i o n  by t h e  Board of Heal th  w a s  t o  i n s t i t u t e  jud i -  

c i a l  review w i t h i n  t h e  s t a t u t o r y  t h i r t y - d a y  pe r iod .  



I s s u e  No. 11 concerns  t h e  D i s t r i c t  C o u r t ' s  upholding 

t h e  r e f u s a l  of  t h e  Board of Natura l  Resources t o  r e q u i r e  

more e f f i c i e n t  technology f o r  t h e  removal of SO2 a t  t h e  

f a c i l i t y  i n  cons ide r ing  minimum adverse  environmental  i m -  

p a c t .  This  i s s u e  s o l e l y  i nvo lves  q u e s t i o n s  of f a c t  thoroughly 

reviewed by t h e  Board of Natura l  Resources be fo re  making i t s  

f i n d i n g s ,  conc lus ions  and o r d e r s .  I n  t h e i r  b r i e f s  both 

appellants/cross-respondents and respondents/cross-appellants 

argue  about  h igh ly  t e c h n i c a l  m a t t e r s ,  which more p r o p e r l y  

should be  p re sen ted  be fo re  t h e  a d m i n i s t r a t i v e  agenc ies .  We 

b e l i e v e  t h e  D i s t r i c t  Court  decided t h e  matter p r o p e r l y ,  and 

i t s  r ea sons  were adequa te ly  s t a t e d  a t  pages 3 4  and 3 5  of 

i t s  opinion:  

". . . The disagreement  seems t o  a r i s e  over  t h e  
a s s e r t i o n  by a p p l i c a n t s  t h a t  BACT can be equated 
t o  t h e  h i g h e s t  s t a t e  of t h e  a r t  o r  t o  minimum 
adve r se  environmental  impact .  P e t i t i o n e r s  i n s i s t  
t h e  l a t t e r  sets a h igher  s t anda rd  t h a t  BACT and 
t h a t  t h e  evidence h e r e  shows t h e  p o l l u t i o n  re- 
moval equipment proposed does n o t  m e e t  t h a t  s t a n -  
dard.  I n  my op in ion ,  t h e  BACT, o r  NSPS and PSD, 
s t a n d a r d s  a r e  e m p i r i c a l  and q u a n t i f i a b l e  and a r e  
se t  o u t  s p e c i f i c a l l y  i n  t h e  EPA r e g u l a t i o n s .  
These should be determined by t h e  Department of 
Hea l th ,  a s  t h a t  department a t tempted t o  do he re .  
On t h e  o t h e r  hand, t h e  de t e rmina t ion  as t o  
whether v a r i o u s  a s p e c t s  of t h e  proposed f a c i l i t y  
w i l l  p rov ide  minimum adverse  environmental  i m -  
p a c t  ( o r  r e p r e s e n t  t h e  h i g h e s t  s t a t e  of t h e  a r t )  
i s  a judgmental m a t t e r ,  r e q u i r i n g  comparison, 
t h e  weighing of  s e v e r a l  f a c t o r s  and t h e  ba lanc ing  
of p r o s  and cons. This  i s  t h e  bus ines s  of t h e  
Board of  Na tu ra l  Resources. ( I n  t h i s  c a s e ,  Find- 
i n g  of F a c t  # 7 9  o f  t h e  Board of Na tu ra l  Resources 
sets f o r t h  some, o r  a l l  of t h e  f a c t o r s  cons ide red . )  
Here t h e  p e t i t i o n e r s  a rgue  t h a t  t h e  evidence pro- 
v ided  by t h e  w i tnes s  Brink shows c l e a r l y  t h a t  
t h e  h i g h e s t  s t a t e  of t h e  a r t  would prov ide  9 0 %  
removal of SO2. The a p p l i c a n t  p o i n t s  o u t  t h a t  
B r i n k ' s  technology a p p l i e s  t o  a h igh  s u l f u r  c o a l  
i n s t a l l a t i o n  w i t h  an  open loop s e t t l i n g  system. 
The proposed f a c i l i t y  t a k e s  advantage of low s u l -  
phur c o a l  and a c l o s e d  loop system t h a t  would 
' t r a d e  o f f '  h igher  s u l f u r  emiss ion (pu rpo r t ed ly  
w i t h i n  NSPS and PSO s t anda rds )  f o r  minimizat ion 
of water  p o l l u t i o n .  Thus, t h e  t ype  of p o l l u t i o n  
c o n t r o l  equipment proposed by t h e  a p p l i c a n t s  



approved by t h e  Board of  Natura l  Resources may con- 
t r i b u t e  t o  a  t o t a l  system t h a t  p rov ides  minimum 
adve r se  environmental  impact .  Such an exp res s  
conc lus ion  a s  a p p l i e d  t o  t h e  p o l l u t i o n  c o n t r o l  
equipment would have been h e l p f u l ;  b u t  it can be 
f a i r l y  impl ied from t h e  f i n d i n g s  of bo th  Boards. 
I t  can c e r t a i n l y  be  deemed t o  come under t h e  a l l -  
encompassing s t a t emen t  i n  Finding of  F a c t  #3  and 
Conclusion o f  Law # 4  of  t h e  BNR c e r t i f i c a t i o n .  I t  
seems t o  m e  t h e  conc lus ion  on t h i s  p a r t i c u l a r  as -  
p e c t  of t h e  c a s e  has  been adequa te ly  s t a t e d  and 
t h a t  i t  i s  n o t  ' c l e a r l y  e r r o n e o u s ' ,  a l though  it 
would have b e n e f i t e d  from more s u b s t a n t i a l  f ac -  
t u a l  f i n d i n g s  t o  suppor t  i t . "  

The D i s t r i c t  C o u r t ' s  holding on t h i s  i s s u e  was n o t  i n  

e r r o r .  

I s s u e  No. 1 2  r a i s e s  t h e  p o i n t  a s  t o  whether t h e  r e f u s a l  

by t h e  Board of Na tu ra l  Resources t o  a l l ow members t o  review 

f i n d i n g s  and conc lus ions  p r i o r  t o  adopt ion  was a  d e p r i v a t i o n  

of  respondents/cross-appellants' r i g h t s  t o  due p roces s  and a 

f u l l  and f a i r  hea r ing  be fo re  t h e  Board of Natura l  Resources. 

W e  f i n d  no such d e p r i v a t i o n .  

A review of  t h e  D i s t r i c t  Court  op in ion  i n d i c a t e s  t h a t  

i t  a c t u a l l y  d i d  n o t  make any r u l i n g  on t h i s  p o i n t .  And, a  

review of t h e  r e c o r d  a l s o  i n d i c a t e s  t h a t  respondents /c ross -  

a p p e l l a n t s  d i d  n o t  r a i s e  t h i s  i s s u e  i n  t h e  D i s t r i c t  Court .  

Therefore ,  it cannot  be  r a i s e d  f o r  t h e  f i r s t  t i m e  on appea l  

t o  t h i s  Court .  W e  have r e p e a t e d l y  he ld  t h a t  we w i l l  n o t  

cons ide r  q u e s t i o n s  of claimed e r r o r  n o t  p rev ious ly  r a i s e d  o r  

p re sen ted  t o  t h e  t r i a l  c o u r t .  Hayes v .  J.M.S. Const .  (1978) ,  

Mont. , 579 P.2d 1225, 35 St.Rep. 722; Mont. Ass 'n - 

of  Underwri ters  v .  S t a t e ,  E tc .  (1977) ,  - Mont. - , 563 

P.2d 577, 3 4  St-Rep.  297; Kearns v .  McIntyre Cons t .  Co. 

(1977) Mont. , 567 P.2d 433, 34 St.Rep. 703. 

W e  p o i n t  o u t ,  however, t h a t  i n  ou r  op in ion  t h e r e  was no 

d e p r i v a t i o n  of r i g h t s  o r  even u n f a i r  p r a c t i c e s  i n  t h e  adop- 

t i o n  of  f i n d i n g s  and conc lus ions  by t h e  Board of Na tu ra l  



Resources. A r ead ing  of t h e  e n t i r e  s e p a r a t e  volume of 

t r a n s c r i p t  r ega rd ing  procedura l  matters b e f o r e  t h e  Board of 

Na tu ra l  Resources da t ed  J u l y  2 2 ,  1976, c l e a r l y  demons t ra tes  

t h i s .  

The r eco rd  i n d i c a t e s  t h a t  p r i o r  t o  t h e  meeting of t h e  

Board of Natura l  Resources i n  June 1976, each board member 

prepared  h i s  own set  of f i n d i n g s  and conc lus ions ,  a f t e r  

which a  v o t e  was taken  a t  t h e  June 1976 meeting " a s  t o  which 

r o u t e  they  would choose." Following t h e  v o t e ,  t h e  hea r ings  

examiner was reques ted  by t h e  Board t o  p repa re  f i n d i n g s  o f  

t h e  m a j o r i t y ,  which had vo ted  t o  approve t h e  a p p l i c a t i o n .  

On J u l y  8 ,  1976, two weeks p r i o r  t o  t h e  f i n a l  meeting of 

Ju ly  22, 1976, a  l e t t e r  was s e n t  t o  each board member w i t h  a  

copy of t h e  hea r ings  examiner ' s  proposed f i n d i n g s  of  f a c t ,  

conc lus ions  of l a w ,  op in ion ,  d e c i s i o n ,  o r d e r  and recom- 

mendations. The hea r ings  examiner r eques t ed  t h a t  he be 

n o t i f i e d  of  any changes any member wanted made. The hear-  

i n g s  examiner noted t h a t  t h e r e  w e r e  some changes t o  be  made 

such a s  s p e l l i n g  and typographica l  e r r o r s ,  and some provi -  

s i o n s  were changed. These f i n d i n g s  and conc lus ions  w e r e  

adopted by t h e  Board of Natura l  Resources s imul taneous ly  

w i t h  t h e  g r a n t i n g  of t h e  c e r t i f i c a t e  of environmental  com- 

p a t i b i l i t y  and p u b l i c  need. Under t h e s e  c i rcumstances  t h e  

Board of Natura l  Resources '  a c t i o n  could n o t  be he ld  t o  be 

a r b i t r a r y  and c a p r i c i o u s ,  o r  a  d e p r i v a t i o n  of respondents /  

c r o s s - a p p e l l a n t s '  c o n s t i t u t i o n a l  r i g h t s  t o  due p roces s  and 

a  f u l l  and f a i r  hear ing .  

I s s u e  No. 5 i nvo lves  t h e  D i s t r i c t  C o u r t ' s  requirement  

t h a t  t h e  Board of Natura l  Resources make a d d i t i o n a l  f i n d i n g s  

and conc lus ions  r ega rd ing  t h e  use  of ~ o s e b u d  c o a l  v e r s u s  

McKay c o a l  and t h e  mine-mouth ve r sus  load-cen te r  g e n e r a t i o n  



q u e s t i o n .  The D i s t r i c t  Cou r t  admi t s  t h e r e  was ample t e s t i -  

mony on bo th  p o i n t s  b u t  i n s i s t s  t h e  s t a t u t o r y  f i n d i n g s  and 

c o n c l u s i o n s  t h a t  t h e  f a c i l i t i e s  w i l l  m e e t  t h e  "minimum 

a d v e r s e  env i ronmenta l  impact"  t e s t  o f  t h e  S i t i n g  Ac t ,  a s  

r e q u i r e d  by s e c t i o n  70-810( l )  ( c ) ,  R.C.M. 1947,  now s e c t i o n  

75-20-301(2) ( c )  MCA, must  b e  accompanied by a  " p r e c i s e  and 

e x p l i c i t  s t a t e m e n t  o f  t h e  unde r ly ing  f a c t s  s u p p o r t i n g  t h e  

f i n d i n g s "  a s  p rov ided  under t h e  t e r m s  of t h e  I~APA, s e c t i o n  

82-4213, R.C.M. 1947,  now s e c t i o n  2-4-623 MCA. W e  a g r e e .  

I n  connec t i on  w i t h  t h e  Rosebud v e r s u s  McKay c o a l  p o i n t  

i n  t h i s  i s s u e ,  t h e  D i s t r i c t  Cour t  h e l d  t h a t  t h e  Board o f  

N a t u r a l  Resources  d i d  n o t  make adequa te  f i n d i n g s  o f  f a c t  and 

c o n c l u s i o n s  of  l a w  r e g a r d i n g  whether  t h e  u s e  o f  o n l y  Rosebud 

c o a l ,  w i t h o u t  t h e  u s e  o f  any McKay c o a l ,  r e p r e s e n t e d  t h e  

minimum env i ronmenta l  impact .  The t e s t imony  i n d i c a t e s  t h e r e  

a r e  e x t e n s i v e  McKay c o a l  d e p o s i t s  i n  t h e  same a r e a  a s  t h e  

Rosebud c o a l  d e p o s i t s .  The u s e  o f  one  c o a l  seam t o  t h e  

e x c l u s i o n  o f  t h e  o t h e r  cou ld ,  of  c o u r s e ,  r e s u l t  i n  a n  i n -  

c r e a s e d  e f f e c t  o f  t h e  impact  of  s t r i p  mining and r e c l a m a t i o n .  

The l a c k  o f  any s p e c i f i c  f i n d i n g s  i n  t h i s  d i s p u t e d  

f a c t u a l  a r e a ,  d i r e c t l y  a f f e c t i n g  t h e  env i ronmenta l  impac t  o f  

t h e  f a c i l i t y , w a s  e r r o r  on  t h e  p a r t  o f  t h e  Board of N a t u r a l  

Resources .  The D i s t r i c t  Cou r t  p r o p e r l y  h e l d  t h a t  a  c o n c i s e  

and e x p l i c i t  s t a t e m e n t  o f  t h e  unde r ly ing  f i n d i n g s  o f  f a c t  

w a s  nece s sa ry  t o  s u p p o r t  t h e  u l t i m a t e  conc lu s ion .  

 gardi ding t h e  second p o i n t  i n  t h i s  i s s u e ,  t h e  ~ i s t r i c t  

Cour t  h e l d  t h a t  t h e  Board o f  N a t u r a l  Resources  be r e q u i r e d  

t o  make adequa te  f i n d i n g s  o f  f a c t  and c o n c l u s i o n s  o f  law 

w i t h  r e g a r d  to :  



" ( b )  Whether mine-mouth g e n e r a t i o n  as opposed t o  l o a d  
c e n t e r  g e n e r a t i o n  r e p r e s e n t s  minimum env i ronmenta l  
impact ,  and t h e  r e a s o n s  t h e r e f o r ,  i n c l u d i n g  cons ide r -  
a t i o n s  as t o  r e l a t i v e  energy e f f i c i e n c y  and t h e  r e l a -  
t i v e  impact  o f  e l e c t r i c a l  t r a n s m i s s i o n  v e r s u s  c o a l  
hau l age ,  b o t h  a s  r e q u i r e d  by S e c t i o n  70-810( l )  ( c ) . "  

AppelLantd/cross-respondents m a i n t a i n  t h a t  o n l y  u l t i -  

mate f a c t u a l  c o n c l u s i o n s  need be  drawn by t h e  Board of  

N a t u r a l  Resources  and unde r ly ing  s u p p o r t i n g  f i n d i n g s  o f  f a c t  

are n o t  r e q u i r e d .  Such a  p o s i t i o n  i s  c o n t r a r y  t o  t h e  re- 

qu i rements  o f  MAPA. S e c t i o n  82-4213, R.C.M. 1947, now 

s e c t i o n  2-4-623 MCA. 

The i s s u e  i s  p r i m a r i l y  one  o f  whether  c l e a r - c u t  a l t e r -  

n a t i v e s  i n  t h e  ev idence  need be  cons ide r ed  i n  t h e  f i n d i n g s  

by t h e  Board of  N a t u r a l  Resources i n  r e a c h i n g  t h e  s t a t u t o r y  

c o n c l u s i o n  t h a t  t h e  f a c i l i t i e s  w i l l  m e e t  t h e  minimum a d v e r s e  

env i ronmenta l  impact .  The Board o f  N a t u r a l  Resources  made 

no f i n d i n g s ,  f o r  example, a s  t o  whether  t h e  economic d e t r i -  

ment,  i f  any,  i n  t e r m s  o f  d e p r e c i a t e d  l a n d  v a l u e s  and e f f e c t  

on  b u s i n e s s  and commerce, caused  by t h e  t a k i n g  of  430 m i l e s  

o f  doub l e  r ight-of-way a c r o s s  t h e  S t a t e  o f  Montana v e r s u s  

t h e  u t i l i z a t i o n  o f  e x i s t i n g  r a i l r o a d  r ight-of-way s a t i s f i e d  

t h e  minimum impact  test .  

The D i s t r i c t  Cou r t  r u l i n g  t h a t  t h e  Board of  N a t u r a l  

Resources  b e  r e q u i r e d  t o  make f i n d i n g s  a s  t o  t h e  " n a t u r e  and 

economics o f  t h e  v a r i o u s  a l t e r n a t i v e s , "  a s  se t  f o r t h  i n  

s e c t i o n  7 0 - 8 1 0 ( 1 ) ( c ) ,  R.C.M. 1947, now s e c t i o n  75-20-301(2) (c )  

MCA, was p rope r  and i n  accordance  w i t h  a p p l i c a b l e  law. 

I s s u e  N o .  7 q u e s t i o n s  t h e  D i s t r i c t  C o u r t ' s  r equ i r emen t  

t h a t  t h e  Board o f  N a t u r a l  Resources make a d d i t i o n a l  f i n d i n g s  

a s  t o  t h e  s i t i n g  and t h e  l o c a t i o n  of  t h e  t r a n s m i s s i o n  l i n e  

c o r r i d o r .  

The D i s t r i c t  Cou r t  h e l d  t h a t  t h e  Board o f  N a t u r a l  

Resources  made i nadequa t e  f i n d i n g s  a s  t o  t h e  env i ronmenta l  



criteria and the identification and designation of the 

transmission line corridor as required by the IIIAPA in 

section 82-4313, R.C.M. 1947, now section 2-4-623 MCA. 

The transmission line, as a part of the facilities, 

calls for the location of approximately 430 miles of right- 

of-way for two 500 k.v. transmission lines from Colstrip to 

the western boundary of the state. 

The District Court held that the Board of Natural 

Resources was required to "clearly designate a transmission 

line corridor, make findings of fact as to why the Board 

preferred the chosen corridor to the alternative corridors, 

and conclusions of law as to what state and local legal 

requirements must be met, and whether they have in fact been 

met, in accordance with Section 70-810(1)(f)." We concur. 

Appellants/cross-respondents point out the apparent 

inconsistency of the District Court's opinion wherein the 

court refused to consider the lack of findings as to the 

environmental impact of the alternative corridor segments, 

and its final ruling set forth above. Although the opinion 

could be clearer in this regard, it is apparent that the 

District Court rejected respondents/cross-appellants' argu- 

ment on the issue of minimum adverse environmental impact as 

to the alternative corridors. However, the District Court 

refused to affirm the granting of a certificate by the Board 

of Natural Resources, without some actual identification of 

the corridors subject to approval. 

With respect to the transmission facilities, appellants/ 

cross-respondents' Exhibit 92 sets forth a number of alter- 

native segments which, in combination, could make up possibly 

five or six different routings, rather than 54 alternative 

routes as suggested by appellants/cross-respondents. ~ l s o ,  



respondents/cross-appellants submit ted proposed f i n d i n g s  on 

t h e  p r e f e r a b i l i t y  of a l t e r n a t i v e  c o r r i d o r s ,  p a r t i c u l a r l y  t h e  

u s e  of e x i s t i n g  r a i l r o a d  r i g h t  of way over  t h e  r o u t e s  --- 

proposed by appellants/cross-respondents. BNR Proposed 

F ind ings  N.P.R.C. #13-16, 32, 34-36, 66-69, 104-105, 108, 

115. DNRC #814-820. 

The f i n d i n g s  of f a c t  touching on t h i s  i s s u e  were con- 

c l u s o r y  i n  n a t u r e  and presen ted  no b a s i s  o r  under ly ing  

suppor t ing  f a c t s  f o r  t h e  conc lus ion  reached.  See Board o f  

Na tu ra l  Resources Finding of F a c t  No. 48. Furthermore,  i n  a  

subsequent  f i n d i n g ,  No. 74, t h e  Board of Natura l  Resources 

found t h a t  f u r t h e r  me teo ro log ica l  d a t a  w a s  necessary  f o r  a  

de t e rmina t ion  of  a f i n a l  s e l e c t i o n  of -- t h e  "proposed c o r r i d o r . "  

(Emphasis supp l i ed . )  The conc lus ions  of law go no f u r t h e r  

t han  t o  make a  r e f e r e n c e  i n  one of t h e  c o n d i t i o n s  t o  a  

"proposed c o r r i d o r . "  Board of Na tu ra l  Resources Conclusion 

of  Law No. 1 2  (L) ( 3 ) .  

A s  s t a t e d  by t h e  D i s t r i c t  Cour t ,  t h e  p e r t i n e n t  f i n d i n g s  

of  f a c t  and conc lus ions  of law wi th  r e s p e c t  t o  t h e  t r a n s -  

miss ion  f a c i l i t i e s  are t o t a l l y  conclusory i n  n a t u r e  w i t h  

r e s p e c t  t o  t h e i r  l o c a t i o n .  Furthermore,  they  f a i l  t o  a c t u a l l y  

reach  t h e  conc lus ion  t h a t  a  t r ansmis s ion  r o u t e  has  been 

l o c a t e d .  This  i s ,  of cou r se ,  t h e  fundamental purpose of t h e  

e n t i r e  agency process .  Sec t ion  82-4213, R.C.M. 1947, now 

s e c t i o n  2-4-623 MCA, p rov ides  i n  p a r t :  ". . . Each conclu- 

s i o n  of law s h a l l  be  supported by a u t h o r i t y  o r  by a  reasoned 

op in ion .  " 

~ppellants/cross-respondents a l l u d e  t o  c i t a t i o n s  of t h e  

r eco rd  t o  s a t i s f y  t h e  e s s e n t i a l  f a c t - f i n d i n g  o b l i g a t i o n  of 

t h e  Board of Na tu ra l  Resources w i th  r e s p e c t  t o  t h e  r e q u i r e -  

ment t h a t  t h e  l o c a t i o n  conform t o  s t a t e  and l o c a l  laws and 

r e g u l a t i o n s  ( s e c t i o n  70-810 (1) ( f )  R.C.M. 1947, now s e c t i o n  



75-20-301(2) (b) MCA).  The D i s t r i c t  Cou r t  c o r r e c t l y  h e l d  

t h a t  t h e  i d e n t i f i c a t i o n  of  t h e  laws de te rmined  t o  be  com- 

p l i e d  w i t h  was n e c e s s a r y  t o  s u p p o r t  Conclus ion of  Law No. 8 .  

The ~ i s t r i c t  Cour t  i n  t h i s  i n s t a n c e  cou ld  n o t  s u b s t i t u t e  i t s  

judgment f o r  t h e  agency i n  t h e  absence  of  any d e f i n i t i v e  

d e c i s i o n  by t h e  agency.  

~ppellants/cross-respondents' c o n t e n t i o n  t h a t  r e f e r e n c e s  

i n  t h e  f i n d i n g s  t o  t h e  f a c t  t h a t  t h e  t r a n s m i s s i o n  l i n e s  

would be  l o c a t e d  t o  avo id  p o p u l a t i o n  c e n t e r s  a s  much a s  

p o s s i b l e ,  w i t h o u t  even a  c o n s i d e r a t i o n  o f  what p o p u l a t i o n  

c e n t e r s  w e r e  i nvo lved ,  t h e  e f f e c t  o f  t h e  impac t ,  o r  t h e  

cor responding  b e n e f i t s ,  i f  any ,  does  n o t  s a t i s f y  t h e  f a c t -  

f i n d i n g  o b l i g a t i o n  o f  t h e  Board o f  N a t u r a l  Resources .  

F i n a l l y ,  subsequen t  app rova l  o f  a  segment of c e n t e r l i n e  

h a s  no b e a r i n g  on t h e  v a l i d i t y  o f  t h e  Board of  N a t u r a l  

Resources  w i t h  r e s p e c t  t o  l o c a t i o n  of  a  c o r r i d o r .  The f a c t  

t h a t  members of  t h e  Board o f  N a t u r a l  Resources  may subse-  

q u e n t l y  i d e n t i f y  a c e n t e r l i n e  l o c a t i o n  does  n o t  a i d  t h e  

incomple teness  o f  t h e  Board o f  N a t u r a l  Resources '  de te rmina-  

t i o n  w i t h  r e g a r d  t o  a  c o r r i d o r  l o c a t i o n .  

The D i s t r i c t  Cou r t  p r o p e r l y  found t h a t  something more 

t h a n  conc lu so ry  f i n d i n g s  o f  f a c t  o r  c o n c l u s i o n s  of  law was 

nece s sa ry  t o  meet  t h e  r equ i r emen t s  o f  t h e  S i t i n g  Act  w i t h  

r e s p e c t  t o  l o c a t i o n  o f  t r a n s m i s s i o n  l i n e  f a c i l i t i e s ,  espe-  

c i a l l y  o f  t h e  magnitude sough t  by appellants/cross-respondents. 

W e  now t u r n  t o  I s s u e  No. 8 concern ing  t h e  D i s t r i c t  

C o u r t ' s  f i n d i n g  a s  t o  whether  t h e r e  was s u b s t a n t i a l  c r e d i b l e  

ev idence  t o  s u p p o r t  t h e  Board o f  N a t u r a l  ~ e s o u r c e s ' f i n d i n g s ,  

c o n c l u s i o n s  and d e c i s i o n  t h a t  t h e  proposed f a c i l i t y  r e p r e -  

s e n t s  t h e  minimum a d v e r s e  env i ronmenta l  impac t ,  



The p a r t i e s  i n  t h i s  m a t t e r  phrased t h i s  i s s u e  a s  t o  

whether t h e  D i s t r i c t  Court  e r r e d  i n  ho ld ing  t h e r e  w a s  n o t  

s u b s t a n t i a l  evidence t o  suppor t  a  f i n d i n g  of minimum adverse  

environmental  impact .  A c a r e f u l  read ing  of t h e  D i s t r i c t  

Court  op in ion  i n d i c a t e s  t h a t  such a  s t a t emen t  of t h e  i s s u e  

i s  n o t  c o r r e c t .  The D i s t r i c t  Court  i n  i t s  d e c i s i o n  on t h i s  

i s s u e  set  f o r t h  n ine  d i f f e r e n t  headings .  The D i s t r i c t  Court  

on a l l  t h e  headings excep t  p o s s i b l y  number 8 r u l e d  i n  f a v o r  

of  t h e  u t i l i t i e s .  I t  found t h e r e  was s u b s t a n t i a l  c r e d i b l e  

evidence t o  suppor t  t h e  Board of Natura l  Resources '  f i n d i n g s ,  

conc lus ions  and d e c i s i o n  t h a t  t h e  proposed f a c i l i t y  r ep re -  

s e n t s  t h e  minimum adverse  environmental  impact .  Concerning 

number 8 t h e  D i s t r i c t  Court  he ld  t h e r e  i s  s u b s t a n t i a l  e v i -  

dence b u t  then beclouds t h e  i s s u e  by adding,  a lmost  paren- 

t h e t i c a l l y ,  t h a t  t h e  Board of Natura l  Resources d i d  n o t  

suppor t  i t s  u l t i m a t e  conc lus ion  w i t h  any f i n d i n g s  a s  t o  

under ly ing  f a c t s .  We f i n d  t h a t  t h e  language concerning 

suppor t ing  u l t i m a t e  f a c t s  i s  surp lusage  a s  f a r  a s  t h i s  i s s u e  

i s  concerned.  We ag ree  w i th  t h e  D i s t r i c t  Court  and f i n d  

t h a t  t h e r e  i s  s u b s t a n t i a l  c r e d i b l e  evidence i n  t h e  r eco rd  t o  

suppor t  t h e  Board of Na tu ra l  Resources '  f i n d i n g s ,  conclu- 

s i o n s  and d e c i s i o n  t h a t  t h e  proposed f a c i l i t y  r e p r e s e n t s  t h e  

minimum adverse  environmental  impact.  

The f i n a l  i s s u e  f o r  t h i s  Court  t o  d e c i d e  and probably 

t h e  most f a r - r each ing  wi th  r ega rd  t o  a d m i n i s t r a t i v e  law i n  

t h i s  s t a t e ,  i s  I s s u e  No. 1--whether t h e  D i s t r i c t  Court  e r r e d  

i n  holding t h a t  t h e  Board of Natura l  Resources must p rov ide  

respondents/cross-appellants t h e  oppor tun i ty  t o  c r o s s -  

examine wi tnes ses  of  t h e  Department of Hea l th  and t h e  Depart- 

ment of Natura l  Resources i n  t h e  hea r ings  be fo re  each ~ o a r d .  



The ~ i s t r i c t  Court  i n  i t s  d e c i s i o n  and o r d e r  he ld  t h a t  

t h e  hea r ings  examiner e r r e d  i n  r u l i n g  t h a t  p a r t i e s  opposing 

t h e  u t i l i t i e s '  a p p l i c a t i o n  could n o t  cross-examine wi tnes ses  

c a l l e d  by o t h e r  p a r t y  opponents i n  bo th  t h e  Board of Hea l th  

and Board of Natura l  Resources hear ings .  We d i s a g r e e .  To 

f u l l y  comprehend t h e  n a t u r e  and reason  f o r  t h e  r u l i n g ,  we 

examine t h e  background of t h e  proceedings  p r i o r  t o  t h e  

r u l i n g .  

A f t e r  r ead ing  t h e  r eco rd  and t h e  b r i e f s  i n  t h i s  c a s e ,  

t h e  p o s i t i o n  of t h e  main p a r t i e s  i n  t h e  two hea r ings  becomes 

obvious e a r l y .  On t h e  one s i d e  were t h e  proponents  con- 

s i s t i n g  of  t h e  u t i l i t i e s  a s  a p p l i c a n t s .  On t h e  o t h e r  s i d e  

were t h e  opponents t o  t h e  a p p l i c a t i o n  c o n s i s t i n g  of Northern 

P l a i n s  Resource Counci l ,  Northern Cheyenne Tr ibe ,  I n c . ,  t h e  

Department of Na tu ra l  Resources and t h e  Department of Heal th .  

Each of t h e  above opponents was r ep re sen ted  by s e p a r a t e  

counse l .  With i n t e r e s t  w e  no t e  t h a t  when it came t i m e  t o  

submit  t o  t h e  Board of  Hea l th  proposed f i n d i n g s  of f a c t  and 

conc lus ions  of  law, as w e l l  a s  comments on t h e  u t i l i t i e s '  

proposed f i n d i n g s  of f a c t  and conc lus ions  of  l a w  and f i n a l  

memoranda, t h e  f o u r  main opponents submit ted j o i n t  p lead-  

ings--not  s e p a r a t e  ones ,  each p lead ing  being s igned by t h e  

f o u r  s e p a r a t e  counse l  r e p r e s e n t i n g  each main opponent. I n  

f a c t ,  t h e  t i t l e  of  each p lead ing  d e s i g n a t e s  t h e  f o u r  p a r t i e s  

a s  "opponents" t o  t h e  a p p l i c a t i o n .  Any a t t e m p t  t o  c a s t  

doubt  upon t h e  d i v i s i o n  of p a r t i e s  i n t o  d i s t i n c t  proponents  

and opponents, a s  t h e  D i s t r i c t  Court  a t t empted  t o  do i n  i t s  

op in ion  and o r d e r  of March 3 ,  1978, i s  wi thou t ,mer i t .  

No one involved i n  t h e  proceedings  expected an e a r l y  

conc lus ion ,  y e t  i t  soon became appa ren t  t h a t  t h e  proceedings  

could l a s t  f o r  months u n l e s s  s t e p s  w e r e  t aken  t o  s h o r t e n  t h e  



hea r ings ,  For example, t h e  f i r s t  w i tnes ses  c a l l e d  averaged 

over  f i v e  days of  tes t imony each,  i n c l u d i n g  e x t e n s i v e  c r o s s -  

examination by a t t o r n e y s  f o r  t h e  f o u r  main opponents t o  t h e  

a p p l i c a t i o n .  Extended d i s c u s s i o n s  among t h e  a t t o r n e y s  and 

t h e  hea r ings  examiner ensued i n  an e f f o r t  t o  break t h e  

impasse. 

The apprehension of t h e  hea r ings  examiner became more 

n o t i c e a b l e  a s  t h e  proceedings  progressed .  Thus, e a r l y  i n  

t h e  hea r ings  he noted t h a t  t h e  Board of Hea l th  proceedings  

w e r e  i n  t h e  second week and t h e  second w i t n e s s  was s t i l l  on 

t h e  s t and .  A t  t h e  beginning of t h e  second month of h e a r i n g s ,  

f o u r  w i tnes ses  had n o t  y e t  been completed. 

F i n a l l y ,  t h e  hea r ings  examiner r u l e d  t h a t  a l l  w i tnes ses  

would t h e r e a f t e r  p r e s e n t  t h e i r  tes t imony i n  w r i t i n g ,  and 

t h a t  t h e  opponents t o  any wi tnes s  would have s i x  hours  of 

cross-examinat ion t i m e ,  d iv ided  among them a s  they might 

agree .  The hea r ings  examiner f u r t h e r  r e se rved  t h e  r i g h t  t o  

pe rmi t  a d d i t i o n a l  cross-examination i f  i t  was m a t e r i a l  and 

i f  wi thout  i t  p r e j u d i c e  might occur .  A l i m i t a t i o n  was a l s o  

p laced  upon r e d i r e c t  and r e c r o s s  examinat ions .  

Approximately a month l a t e r ,  and a f t e r  t h e  u t i l i t i e s  

had r e s t e d  t h e i r  case- in -ch ie f ,  o b j e c t i o n s  were made by t h e  

opponents t o  n o t  being al lowed t o  cross-examine wi tnes ses  

c a l l e d  by o t h e r  opponents.  A t  t h a t  t ime,  t h e  hea r ings  

examiner r u l e d  t h a t  no p a r t y  opposing t h e  a p p l i c a t i o n  would 

be  al lowed t o  cross-examine wi tnes ses  p re sen ted  by any o t h e r  

p a r t y  opponent. However, t h e r e  was a t  l e a s t  one excep t ion  

t o  t h e  r u l e  expressed a t  t h e  t i m e ,  and fol lowed t h e r e a f t e r ,  

i n  t h a t  counse l  f o r  Northern P l a i n s  Resource Council  was 

al lowed t o  cross-examine Department of  Hea l th  w i tnes ses  a s  

t o  t h e  water  a s p e c t s  of  t h e  c a s e  because t h e  Department had 



i n d i c a t e d  t h a t  i t  could c e r t i f y  t h a t  t h e  p r o j e c t  would meet 

a l l  a p p l i c a b l e  s ta te  and f e d e r a l  wate r  s t anda rds .  With t h i s  

p o s i t i o n ,  Northern P l a i n s  d i d  n o t  ag ree .  

The comments of  t h e  hea r ings  examiner on t h i s  s u b j e c t  

a r e  most i l l u m i n a t i n g ,  i nc lud ing  h i s  comments a s  t o  who 

opposed t h e  a p p l i c a t i o n .  I n  response t o  a q u e s t i o n  a s  t o  

whether o r  n o t  t h e  c h a i r  had r u l e d  t h a t  t h e  Northern P l a i n s  

Resource Counci l  could n o t  cross-examine a Department of 

Na tu ra l  Resources '  w i tnes s ,  t h e  hea r ings  examiner s t a t e d :  

"HEARINGS EXAMINER: T h a t ' s  c o r r e c t ,  excep t  on 
m a t t e r s  p e r t a i n i n g  t o  water .  I t ' s  my unders tanding 
a t  t h e  o u t s e t  of  t h i s  t h i n g ,  w e  l i n e  up on two 
s i d e s ,  proponents and opponents. NOW, t h e r e  was 
some conversa t ion  t h a t  you w e r e n ' t  l i n e d  up t h a t  
way, b u t  t h e  c h a i r ,  t h e  Hearings Examiner, has  
observed throughout  t h e s e  proceedings  t h a t  a l l  
t h e  a t t o r n e y s  from t h e  opponents '  s i d e  have been 
i n  and o u t  of  t h e  conference room, s h a r i n g  exhi-  
b i t s ,  pa s s ing  n o t e s ,  c o n f e r r i n g  between examina- 
t i o n s ,  and i f  t h e r e ' s  a  q u e s t i o n  one f o r g o t  t o  
a s k ,  he c o n f e r s  and t h e  nex t  guy a s k s  it, and 
I ' v e  never heard of a proceeding where you t a k e  
t h e  s i d e  of a n  opponent t o  an  a p p l i c a t i o n  and 
you cross-examine t h e  o t h e r  opponent ' s  w i tnes ses . "  

Could t h e  hea r ings  examiner have made it any c l e a r e r  a s  

t o  t h e  d i v i s i o n  of t h e  p a r t i e s ?  W e  t h i n k  n o t .  

J u s t i f i c a t i o n  f o r  t h e  r u l e  was s t a t e d  by t h e  hea r ings  

examiner a s  fol lows:  

"HEARINGS EXAMINER: . . . I t  seems t o  m e  t h a t  t h e  
on ly  person who has  t h e  r i g h t  t o  cross-examine i s  
t h e  person who i s  on t h e  oppos i t e  s i d e .  I t h i n k  
t h a t ' s  t h e  f u n c t i o n  of  cross-examinat ion.  I f  it 
w e r e n ' t  t h a t  way, t h i s  new r u l e  w e  made could be  
ve ry  n i c e l y  abused. I n  o t h e r  words, t h e  Appli- 
c a n t s  t a k e  two hours  on cross-examinat ion,  t h e  
o t h e r  p a r t i e s ,  on t h e  o t h e r  s i d e ,  we go back on 
t h e  merry-go-round we've been on. Y o u ' l l  have an 
adequate  oppor tun i ty  t o  p u t  i n  your c l i e n t ' s  
c a s e  i n  f u l l ,  w i t h  a s  many wi tnes ses  a s  you choose,  
and s t a t e  your p o s i t i o n  very  f i r m l y ,  and t h e y ' l l  
have a r i g h t  t o  cross-examine your w i tnes ses .  
I d o n ' t  contemplate  g r a n t i n g  t h e  DNR t h e  r i g h t  
t o  cross-examine your w i tnes ses  when t h e y ' r e  - n o t  
i n  an  adve r se  p o s i t i o n  t o  them. T h a t ' s  n o t  -- -- 
cross-examinat ion.  I t  can be c a l l e d  c r o s s ,  b u t  
i t  can ,  i n  e f f e c t ,  be  r e d i r e c t ,  u n l e s s  t h e r e ' s  



some p a r t i c u l a r  i s s u e  t h a t  you want t o  p u t  on  ------ 
t h e  r e c o r d ,  t h a t  you have o p p o s i t e  i s s u e  a s  f a r  --- 
a s  g r a n t i n g  t h i s  a p p l i c a t i o n  i s  conce rnedx - then ,  - 
I t h i n k  y o u ' d  b e o a t h a t  cou ld  l e g a l l y  - - - - -  
be  c a l l e d  c r o s s ,  b u t  j u s t  t o  encumber t h e  r e c o r d  - 
and s a y ,  ' I  want t o  cross-examine t h i s  w i t n e s s , '  
and t h e n  go ahead and t r y  t o  s u p p o r t  t h e  w i t n e s s ,  
I see where t h e r e  cou ld  be  a  g r e a t  d e a l  of  abuse  
and u n f a i r n e s s  i n  t h a t . "  (Emphasis added. )  

The h e a r i n g s  examiner i n  t h e  fo r ego ing  q u o t a t i o n  l e f t  

t h e  door  a t  l e a s t  p a r t i a l l y  open a s  t o  opponents  c r o s s -  

examining o t h e r  opponen ts '  w i t n e s s e s  when a n  " o p p o s i t e  

i s s u e "  was i nvo lved ,  and he  f u r t h e r  expounded upon t h i s  

l a t e r .  H i s  answer t o  a  q u e s t i o n  as t o  whether  he  would 

p e r m i t  c ross -examina t ion  by a n  opponent  o f  a n o t h e r  opponen t ' s  

w i t n e s s  i f  t h e y  f i r s t  s t a t e d  t h e  a r e a s  i n  which t h e y  d i s -  

ag reed  was t h a t  h e  would n o t  s ay  t h a t  he  would pe rmi t  it b u t  

he  would l i s t e n  and see whether  t h e r e  was i ndeed  a  v a l i d  

i s s u e .  

I t  shou ld  b e  no ted  t h a t  t h e r e a f t e r  opponen ts '  counse l  

r a r e l y  r e q u e s t e d  f u r t h e r  pe rmi s s ion  t o  cross-examine w i t -  

n e s s e s  c a l l e d  by o t h e r  opponents .  I n  no c a s e  i s  i t  a p p a r e n t  

t h a t  counse l  e v e r  informed t h e  h e a r i n g s  examiner t h a t  t h e y  

w e r e  opposed t o  a  c e r t a i n  w i t n e s s '  t e s t imony  upon any p a r t i -  

c u l a r  s u b j e c t ,  nor  d i d  t h e y  e v e r  r e q u e s t  pe rmi s s ion  t o  

cross-examine a n  opponen t ' s  w i t n e s s  on any p a r t i c u l a r  sub- 

j e c t .  I n s t e a d ,  t h e i r  o b j e c t i o n s  were g e n e r a l  o n l y ,  based  

mainly  on MAPA and t h e  C o n s t i t u t i o n .  

I f  t h e  f l o o d g a t e s  had been opened by t h e  h e a r i n g s  

examiner i n  a l l owing  u n l i m i t e d  c ross -examina t ion ,  it cou ld  

have r e s u l t e d  i n  a n  ava l anche  of t e s t imony ,  making t h e  

p r e s e n t  17,000 page t r a n s c r i p t  look l i k e  a  summary o r  con- 

d e n s a t i o n .  P u b l i c  w i t n e s s e s  by t h e  dozens  t u r n e d  o u t  t o  

t e s t i f y  b o t h  a g a i n s t  and i n  f a v o r  o f  t h e  u n i t s .  Under 

s e c t i o n  70-808(1) ( c ) ,  R.C.M. 1947, now s e c t i o n  75-20- 



361 (1) (c)  MCA, of t h e  S i t i n g  Act ,  "any o t h e r  i n t e r e s t e d  

person" i s  a  p a r t y  t o  t h e  proceeding a l though  he waives h i s  

r i g h t  under subsec t ion  ( 2 )  i f  he does  n o t  p a r t i c i p a t e  o r a l l y  

a t  t h e  hear ing .  Any of t h e s e  " p a r t i e s "  who t e s t i f i e d  a t  t h e  

hear ing  might w e l l  have i n s i s t e d  upon t h e i r  r i g h t  a s  a  p a r t y  

t o  t h e  proceeding t o  cross-examine a l l  t h e  w i t n e s s e s ,  some- 

t h i n g  t h a t  was n o t  l o s t  upon t h e  hea r ings  examiner a s  r e -  

vea led  i n  h i s  v a r i o u s  comments. W e  f i n d  t h e  hea r ings  

examiner was l i t e r a l l y  fo rced  t o  i n s t i t u t e  a  r u l i n g  r e s t r i c t -  

i n g  t h e  examination of w i tnes ses ,  and t h i s  he d i d  w i th  

f a i r n e s s  and d i spa t ch .  

I n  s p i t e  of  t h e  background of t h e  hea r ings  and t h e  

n e c e s s i t y  t o  r e s t r i c t  examination of w i t n e s s e s ,  t h e  D i s t r i c t  

Court  he ld  t h a t  a t  l e a s t  t h e  opponen t -pe t i t i one r s  below had 

t h e  a b s o l u t e  r i g h t  t o  "cross-examine" w i tnes ses  c a l l e d  by 

o t h e r  opponents,  Department of Hea l th  and Department of 

Na tu ra l  Resources. 

Having provided t h e  background, ou r  a t t e n t i o n  i s  n e x t  

d i r e c t e d  t o  t h e  s t a t u t e s  and c a s e  law. 

Sec t ion  70-809(1),  R.C.M. 1947, now s e c t i o n  75-20- 

222(3) MCA, of t h e  S i t i n g  Act p rov ides  i n  p a r t :  

". . . t h e  c o n t e s t e d  c a s e  procedures  of t h e  
Montana Admin i s t r a t i ve  Procedure Act [82-401 t o  
82-42251 s h a l l  apply t o  t h e  hea r ing ,  excep t  t h a t  
n e i t h e r  common l a w  nor  s t a t u t o r y  r u l e s  of e v i -  
dence need apply ,  b u t  t h e  board may make r u l e s  
designed t o  exc lude  r e p e t i t i v e ,  redundant  o r  
i r r e l e v a n t  test imony." 

S e c t i o n  82-4210, R.C.M. 1947, now s e c t i o n s  2-4-612(2) 

and 2-4-612(5) MCA, of t h e  MAPA prov ides :  

" (1) Except a s  o the rwi se  provided by s t a t u t e  re- 
l a t i n g  d i r e c t l y  t o  an  agency, agenc ie s  s h a l l  be  
bound by common law and s t a t u t o r y  r u l e s  of e v i -  
dence.  . . 



" ( 3 )  A p a r t y  s h a l l  have t h e  r i g h t  t o  conduct  
cross-examinat ions  r e q u i r e d  ----- f o r  a f u l l  and t r u e  
d i s c l o s u r e  o f  f a c t s ,  i nc lud ing  t h e  r i g h t  t o  
cross-examine t h e  au tho r  of  any document prepared 
by o r  on behalf  of o r  f o r  t h e  u s e  of t h e  agency 
and o f f e r e d  i n  evidence."  (Emphasis added.)  

I t  should be  noted t h a t  s e c t i o n  556(d)  of  t h e  Fede ra l  

Admin i s t r a t i ve  Procedure A c t  ( 5  U.S.C.A. 8556 (d )  ) i s  a lmos t  

i d e n t i c a l  t o  t h e  f i r s t  p a r t  of subsec t ion  (3 )  above i n  

p rov id ing  t h a t  "A p a r t y  i s  e n t i t l e d  t o  . . . conduct such 

cross-examinat ion a s  may be r e q u i r e d  f o r  a f u l l  and t r u e  

d i s c l o s u r e  of t h e  f a c t s . "  

The p r o v i s i o n  f o r  cross-examination of  t h e  a u t h o r s  of 

agency documents o f f e r e d  i n  evidence found i n  t h e  l a t t e r  

p a r t  of s e c t i o n  82-4210(3) i s  n o t  found i n  t h e  Fede ra l  

Admins t ra t ive  Procedure  Act nor i n  t h e  Model S t a t e  Adminis- 

t r a t i v e  Procedure  Act. Rather ,  t h e  p r o v i s i o n  was f i r s t  

proposed i n  Montana i n  1959 i n  a proposed Admin i s t r a t i ve  

Procedure Act  which t h e  Montana L e g i s l a t u r e  d i d  n o t  pass .  

(Sena te  B i l l  179.)  Subsequently,  t h e  MAPA passed i n  1971 

preserved  t h i s  language.  Both p roposa l s  w e r e  made a t  t imes  

when t h e  c o u r t s  w e r e  concerned w i t h  t h e  u n f a i r n e s s  t h a t  

would b e f a l l  c l a iman t s  f o r  r i g h t s  o r  p r i v i l e g e s  from govern- 

mental  agenc ie s  i f  t h e  c l a iman t s  d i d  n o t  have t h e  oppor- 

t u n i t y  t o  cha l l enge  t h e  f a c t u a l  b a s i s  of c r i t i c a l  r e p o r t s  

p repared  f o r  t h e  agenc ies .  Greene v .  McElroy (1959) ,  360 

U.S. 474, 79 S . C t .  1400, 3 L Ed 2d 1377; Cedar Rapids S t e e l  

Transp. v .  Iowa S t a t e  Corn. Comm'n (Iowa 1968) ,  160 N.W.2d 

825; App l i ca t ion  of P la inf ie ld-Water  Co. (1953) ,  11 N.J. 

382, 94 A . 2 d  673. We f i n d  t h a t  t h e  i n c l u s i o n  of t h e  f o r e -  

going p r o v i s i o n  i n  ou r  s t a t u t e  r ega rd ing  t h e  r i g h t  t o  c ros s -  

examine t h e  au tho r  of  agency documents was merely a s a fe -  

guard t o  make c e r t a i n  t h a t  t h e  e x i s t i n g  c a s e  law w a s  recog- 



n i zed  by s t a t u t e .  I t s  i n c l u s i o n  does  n o t  broaden t h e  scope  

o f  t h e  remainder  of  t h e  s t a t u t e ,  and i t  shou ld  n o t  b e  con- 

s t r u e d  as a s e p a r a t e  e n t i t y  b u t  r a t h e r  w i t h  t h e  s t a t u t e  as a 

whole. 

Although t h e  LAPA does  n o t  s p e c i f i c a l l y  d e f i n e  c r o s s -  

examina t ion ,  r e s o r t  i n  t h i s  r e g a r d  can b e  made t o  s e c t i o n  

93-1901-4, R.C.M. 1947, now s e c t i o n  26-1-101(1) MCA, which 

p r o v i d e s  i n  p a r t :  

" D i r e c t  and c ross -examina t ion  d e f i n e d .  The 
examina t ion  of  a  w i t n e s s  by t h e  p a r t y  producing 
him i s  denominated t h e  d i r e c t  examina t ion ;  t h e  
examina t ion  of t h e  same w i t n e s s ,  upon t h e  same 
m a t t e r ,  by t h e  a d v e r s e  p a r t y ,  t h e  cross-examina- -- 
t i o n  . . ." (Emphasis added. )  

I t  i s  obv ious  t h a t  t h e  t e r m  " a d v e r s e  p a r t y "  was n o t  

i n c l u d e d  i n  t h e  s t a t u t e  f o r  any o t h e r  r e a s o n  b u t  t o  narrow 

t h e  scope  of  c ross -examina t ion  t o  t h e  a d v e r s e  p a r t y .  

The Montana Supreme Cour t ,  l i k e  t h e  c o u r t s  of o t h e r  

j u r i s d i c t i o n s  and t h e  t e x t s ,  i n  e n u n c i a t i n g  t h e  g e n e r a l  r u l e  

t h a t  c ross -examina t ion  i s  a m a t t e r  of  r i g h t ,  l i m i t s  such 

c ross -examina t ion  t o  w i t n e s s e s  of  t h e  opposing p a r t y  o r  

a d v e r s e  p a r t y .  McGonigle v .  P r u d e n t i a l  I n s .  Co. o f  America 

(1935 ) ,  100 Mont. 203, 46 P.2d 687; Goldberg v .  Ke l l y  ( 1970 ) ,  

397 U.S. 254, 90 S.Ct.  1011,  25 L Ed 2d 287; 98 C.J.S. 

Wi tnesses  S368; 8 1  Am J u r  2d, Wi tnesses ,  8464. 

The r i g h t  t o  c ross -examina t ion  i s  s u b j e c t  t o  a n o t h e r  

l i m i t a t i o n .  The l a t i t u d e  of  such examina t ion  i s  l a r g e l y  

w i t h i n  t h e  d i s c r e t i o n  o f  t h e  t r i a l  c o u r t ,  w i t h  which t h e  

rev iewing  c o u r t  w i l l  n o t  i n t e r f e r e  u n l e s s  t h e r e  ha s  been a 

m a n i f e s t  abuse  of  d i s c r e t i o n .  McGonigle v .  P r u d e n t i a l  I n s .  

Co. o f  America, s u p r a ;  S t a t e  v.  Carns  (1959 ) ,  136 Mont. 126,  

345 P.2d 735. I n  t h i s  connec t i on ,  s e c t i o n  82-4211(2) ,  

R.C.M. 1947,  now s e c t i o n  2-4-611(2) MCA, p r o v i d e s  t h a t  



hea r ings  examiners s h a l l  be  au tho r i zed  t o  " r e g u l a t e  t h e  

cou r se  of hear ings . "  The Federa l  Admin i s t r a t i ve  Procedure 

Act i s  almost  i d e n t i c a l  t o  t h e  Montana p r o v i s i o n  i n  pro- 

v i d i n g  t h a t  t h e  p r e s i d i n g  p a r t y  may " r e g u l a t e  t h e  cou r se  of  

t h e  hear ing ."  5  U.S.C.A. S556(c) ( 5 ) .  

W e  f i n d  i n  view of t h e  s t a t u t e s  and c a s e  law t h a t  t h e r e  

i s  r e a l l y  no d i s t i n c t i o n  between a  c o u r t  t r i a l  and a  con- 

t e s t e d  a d m i n i s t r a t i v e  proceeding i n s o f a r  a s  t h e  r u l e s  a p p l i -  

c a b l e  t o  cross-examinat ion and t h e  d i s c r e t i o n  of t h e  c o u r t  

o r  hea r ings  examiner a r e  concerned. Should t h e r e  be  one 

r u l e  f o r  c i v i l  c a s e s  and another  r u l e  f o r  a d m i n i s t r a t i v e  

proceedings? We t h i n k  n o t .  

I t  would be  d i f f i c u l t  t o  f i n d  a c a s e  more i n  p o i n t  t han  

Nat iona l  N u t r i t i o n a l  Foods Ass ln  v .  Food & Drug Admin. (2nd 

C i r .  19741, 504 F.2d 761, c e r t .  den ied  4 2 0  U.S. 946. Be- 

cause  Nat iona l  N u t r i t i o n a l  i s  s o  c l o s e  t o  t h i s  c a s e ,  more 

space  w i l l  be  devoted t o  i t  than  o r d i n a r i l y  done. The c a s e  

involved t h e  review of  two f i n a l  r e g u l a t i o n s  of t h e  United 

S t a t e s  Food & Drug Adminis t ra t ion  (FDA). During t h e  presen-  

t a t i o n  of t h e  F D A ' s  c a s e ,  a l l  p a r t i e s  were pe rmi t t ed  l i b e r a l  

cross-examinat ion pursuant  t o  t h e  hea r ings  examiner ' s  pre-  

t r i a l  o r d e r  which provided f o r  cross-examinat ion by any 

p a r t i c i p a n t  d e s i r i n g  t o  do so .  The Court  of Appeals,  Judge 

F r i end ly  w r i t i n g  f o r  t h e  c o u r t ,  wryly noted t h a t  s o  l i b e r a l  

a  r u l e  n o t  unexpectedly had i t s  c o s t .  

A f t e r  t h e  o p p o s i t i o n  t o  t h e  FDA began t o  o f f e r  i t s  

evidence,  a lmost  18 months a f t e r  t h e  hea r ing  commenced, t h e  

hea r ings  examiner decided t o  l i m i t  t h e  r i g h t s  of p a r t i c i p a n t s  

t o  cross-examine t h e  w i tnes ses  c a l l e d  by o t h e r  p a r t i c i p a n t s .  

I n  an  o r d e r  t h e  hea r ings  examiner d iv ided  t h e  2 a r t i e s  i n t o  

two c a t e g o r i e s - - j u s t  a s  was done i n  t h i s  case--with t h e  FDA 



on one s i d e  and a l l  o t h e r  p a r t i c i p a n t s  on t h e  o t h e r .  I f  any 

p a r t i c i p a n t  wished t o  cross-examine t h e  w i tnes s  of ano the r  

p a r t i c i p a n t ,  he was t o  s e r v e  a  n o t i c e  of i n t e n t i o n  t o  do so .  

The n o t i c e  had t o  s t a t e  t h a t  t h e  w r i t t e n  d i r e c t  tes t imony of  

t h e  w i tnes s  was adverse  t o  t h e  i n t e r e s t  of t h e  p a r t i c i p a n t ,  

make s p e c i f i c  r e f e r e n c e  t o  t h e  p o r t i o n  of  t h e  tes t imony 

cons idered  t o  be  adverse ,  and s t a t e  t h e  reasons  t h e r e f o r .  

The hea r ings  examiner would then determine whether t o  g r a n t  

permiss ion t o  cross-examine i n  h i s  d i s c r e t i o n .  

The d e c i s i o n  of t h e  Court  of Appeals approved t h e  

l i m i t a t i o n  on cross-examination of c o p a r t i c i p a n t s '  w i tnes ses  

where no a d v e r s i t y  e x i s t e d  between them; however, t h e  c o u r t  

d i d  f i n d  t h a t  i n  t h e  c a s e  of one p a r t i c u l a r l y  impor tan t  

w i tnes s  c a l l e d  by t h e  American Medical Assoc i a t i on  ( D r .  

S e b r e l l ) ,  t h e  hea r ings  examiner had i n c o r r e c t l y  determined 

t h a t  no a d v e r s i t y  e x i s t e d  between t h e  AMA and t h e  Nat iona l  

Hea l th  Fede ra t ion .  Accordingly,  t h e  c o u r t  remanded t h e  c a s e  

t o  t h e  FDA f o r  t h e  l i m i t e d  purpose of p e r m i t t i n g  r ea sonab le  

cross-examinat ion of  D r .  S e b r e l l  by t h e  NHF o r  counse l  of 

some o t h e r  s i m i l a r l y  i n t e r e s t e d  p a r t i c i p a n t .  

I t  appears  t h a t  t h e  hea r ings  examiner had made h i s  

r u l i n g  t h a t  D r .  S e b r e l l  could n o t  be  cross-examined by t h e  

NHF even though i t  was expla ined  t o  him a t  t h e  t ime t h a t  t h e  

i n t e r e s t s  of t h e  NHF and AMA were o p p o s i t e  r a t h e r  than  

i d e n t i c a l .  I n  commenting upon t h i s  a d v e r s i t y ,  t h e  c o u r t  

noted s p e c i f i c a l l y  t h a t  t h e  two o r g a n i z a t i o n s  c l e a r l y  d i d  

n o t  have "common i n t e r e s t s "  and t h a t  t h e  NHF was substan-  

t i a l l y  a s  adverse  t o  t h e  AMA a s  it was t o  t h e  FDA. 

Judge F r i e n d l y  p r e d i c a t e d  t h e  r u l i n g  upon subsec t ion  

( d )  of  5 5 5 6  of t h e  Fede ra l  ~ d m i n i s t r a t i v e  Procedure Act 

which p rov ides ,  a lmos t  i d e n t i c a l l y  t o  s e c t i o n  82-4210(3) I 



R.C.M. 1947, now s e c t i o n  2-4-612(5) MCA, t h a t  a  p a r t y  i s  

e n t i t l e d  t o  conduct  such cross-examinat ion a s  may be r e q u i r e d  

f o r  a f u l l  and t r u e  d i s c l o s u r e  of  t h e  f a c t s .  The c o u r t  

po in t ed  o u t  t h a t  t h e  foregoing  p r o v i s i o n  does  n o t  con fe r  a 

r i g h t  of so -ca l l ed  "un l imi ted"  cross-examinat ion and t h a t  

p r e s i d i n g  o f f i c e r s  w i l l  have t o  make t h e  necessary  i n i t i a l  

de t e rmina t ion  where t h e  cross-examination i s  p re s sed  t o  

unreasonable  l eng ths .  

The c o u r t  f u r t h e r  recognized t h a t  a  hea r ings  examiner 

must be  a l lowed,  indeed encouraged, t o  t a k e  s t e p s  t o  avoid 

r e p e t i t i o u s  o r  a i m l e s s  cross-examinat ion,  p a r t i c u l a r l y  i n  a 

proceeding which has  become s o  gargantuan a s  t h e  one b e f o r e  

i t .  

Of more than  pas s ing  i n t e r e s t  i s  t h e  c o u r t ' s  t e r s e  

comment on t h e  p o i n t  which most t r i a l  lawyers  have lea rned  

through sad exper ience- - tha t  e a r l y  dreams of  confounding 

e x p e r t s  by cross-examination u s u a l l y  are dreams indeed.  The 

c o u r t  wonders how much more t h e r e  would have been f o r  t h e  

agency t o  l e a r n  b u t  t h a t  D r .  S e b r e l l  was no o r d i n a r y  wi tnes s  

and i n  f a c t  played a key p a r t  i n  t h e  p r e p a r a t i o n  of  t h e  

r e g u l a t i o n .  

One of t h e  most cogent  s t a t emen t s  by Judge F r i e n d l y  i n  

Nat iona l  N u t r i t i o n a l  i s  t h e  fol lowing:  

". . . I n  t h e  absence of a showing of p r e j u d i c e ,  
p a r t i c i p a n t s  w i t h  common i n t e r e s t s  should be  
grouped by t h e  hea r ing  examiner, and p a r t i c i -  
p a n t s  i n  a group should n o t  be  pe rmi t t ed  t o  
cross-examine wi tnes ses  c a l l e d  by o t h e r  members 
of t h e  group." 5 0 4  F.2d a t  7 9 5 .  

We can i d e n t i f y  t h e  s i t u a t i o n  invo lv ing  D r .  S e b r e l l ,  

t h e  key wi tnes s  involved i n  Nat iona l  N u t r i t i o n a l ,  w i t h  t h e  

s i t u a t i o n  i n  t h i s  c a s e  where Northern P l a i n s  Resource Coun- 

c i l  w a s  opposed t o  t h e  Department of Hea l th  on wate r  i s s u e s .  



I n  t h a t  c a s e  t h e  ma t t e r  was remanded f o r  cross-examinat ion 

of D r .  S e b r e l l ;  i n  t h i s  c a s e  Northern P l a i n s  Resource Coun- 

c i l  was al lowed t o  cross-examine t h e  Department of Hea l th  

w i tnes ses  because of t h e  a d v e r s i t y  of i n t e r e s t .  

I t  i s  t r u e  t h a t  i n  t h i s  c a s e  t h e  procedure  was n o t  a s  

s t r u c t u r e d  a s  i n  Nat iona l  N u t r i t i o n a l .  On t h e  o t h e r  hand, 

on a t  l e a s t  two occas ions  t h e  hea r ings  examiner he re  po in ted  

o u t  t o  counse l  t h e  p o s s i b i l i t y  of  opening cross-examinat ion 

i n  t h e  even t  of a v a l i d  adverse  i s s u e .  H e  d i d  i n  f a c t  a l low 

cross-examinat ion on t h e  wate r  i s s u e s ,  where an adverse  

p o s i t i o n  e x i s t e d .  This  should have been proof enough t h a t ,  

upon a proper  showing of a d v e r s i t y ,  f u r t h e r  cross-examina- 

t i o n  would be  al lowed. Furthermore,  none of t h e  counse l  

f o r  t h e  opposing p a r t i e s ,  o t h e r  t han  on water  i s s u e s ,  e v e r  

po in ted  o u t  i n  what r e s p e c t  h i s  c l i e n t  was i n  oppos i t i on  t o  

ano the r  opponent. On t h e  c o n t r a r y  a l l  t h a t  was eve r  done 

was t o  i n t e r p o s e  g e n e r a l  o b j e c t i o n s ,  and when g iven  t h e  

s p e c i f i c  oppor tun i ty  t o  e x p l a i n  t h e  s u b j e c t s  where a d v e r s i t y  

e x i s t e d ,  opposing counse l  d i d  n o t  do so .  

The f e d e r a l  c o u r t s  have i n  many i n s t a n c e s  upheld r u l i n g s  

i n  a d m i n i s t r a t i v e  proceedings  which denied complete ly  c ros s -  

examination.  Thus i n  F r i e d  v .  United S t a t e s  (S.D. N.Y.  

1963) ,  212 F.Supp. 886, p l a i n t i f f s  a l l e g e d  d e n i a l  of due 

p roces s  of l a w  because t h e  hea r ings  examiner c u r t a i l e d  

complete ly  t h e i r  r i g h t  t o  cross-examine an  a l l e g e d l y  c r u c i a l  

w i tnes s  b u t  t h e  c o u r t  upheld t h e  r u l i n g  i n  view of t h e  

cumulat ive  n a t u r e  of t h e  w i tnes s '  tes t imony.  And i n  ~ m e r i -  

can P u b l i c  Gas Ass 'n  v .  Fede ra l  Power Cornm'n. (D.C.  c i r .  

1974) ,  498 F.2d 718, a l l  d a t a  upon which t h e  commission 

r e l i e d  was tendered  t o  t h e  p e t i t i o n e r s  f o r  comment, c r i t i -  

cism and f o r  t h e  s u b m i t t a l  of r e b u t t i n g  m a t e r i a l .  ~ e t i -  



t i o n e r s  complained t h a t  t hey  were denied t h e  r i g h t  t o  t e s t  

through cross-examinat ion t h e  under ly ing  bases  f o r  t h e  sub- 

m i t t e d  d a t a  b u t  t h e  c o u r t  r e j e c t e d  t h e  c l a im  i n  ho ld ing  t h a t  

under t h e  Fede ra l  Admin i s t r a t i ve  Procedure Act ,  c r o s s -  

examination i s  n o t  always a r i g h t  and t h a t  t h e  p e t i t i o n e r s  

had f a i l e d  t o  demonstra te  t h a t  cross-examinat ion w a s  r e -  

q u i r e d  f o r  a " f u l l  and t r u e  d i s c l o s u r e  of t h e  f a c t s "  under 

t h e  Act.  

The purposes of cross-examination have been s t a t e d  a s  

fo l lows:  

"The o f f i c e  of cross-examination i s  t o  t es t  t h e  
t r u t h  of s t a t emen t s  of a wi tnes s  made on d i r e c t  
examination.  Cross-examination s e r v e s  a s  a 
sa feguard  t o  combat u n r e l i a b l e  tes t imony,  pro- 
v i d i n g  a means f o r  d i s c r e d i t i n g  a w i t n e s s '  t e s t i -  
mony, and i s  i n  t h e  n a t u r e  of an a t t a c k  on h i s  
t r u t h  o r  accuracy.  . . The o b j e c t  of c ros s -  
examination,  t h e r e f o r e ,  i s  t o  weaken o r  d i sp rove  
t h e  case of  o n e ' s  adversary ,  and break down h i s  
tes t imony i n  c h i e f ,  tes t  t h e  r e c o l l e c t i o n ,  vera-  
c i t y ,  accuracy,  honesty ,  and b i a s  o r  p r e j u d i c e  
of  t h e  w i tnes s ,  h i s  source  of  in format ion ,  h i s  
mot ives ,  i n t e r e s t ,  and memory, and e x h i b i t  t h e  
i m p r o b a b i l i t i e s  of h i s  test imony." 98 C.J.S. 
Witnesses  5372,  pp. 125-26. 

C e r t a i n l y  examination by t h e  opponents of  o t h e r  oppo- 

n e n t s '  w i tnes ses  would ha rd ly  meet t h e  t r u e  o b j e c t i v e s  of  

cross-examinat ion i n c l u d i n g  t h e  main one,  t o  tes t  t h e  t r u t h  

of  t h e  w i t n e s s '  s t a t emen t s .  A s  r evea l ed  by t h e  r eco rd ,  w i t h  

t h e  excep t ion  of  t h e  water  a s p e c t s  of t h e  c a s e ,  t h e  f o u r  

main opposing p a r t i e s  were u n i t e d  i n  opposing t h e  app l i ca -  

t i o n .  How examination of each o t h e r ' s  w i tnes ses  could be 

termed "cross-examination" under t h e  c i rcumstances  i s  d i f f i -  

c u l t  t o  unders tand.  I n  f a c t ,  any such i n t e r r o g a t i o n  would 

r e a l l y  have amounted t o  nothing more than  d i r e c t  o r  r e d i r e c t  

examination because t h e  s o l e  a i m  and purpose would have been 

t o  b o l s t e r  and suppor t  t h e  tes t imony a l r e a d y  produced on 

t h e  d i r e c t  examination.  



The D i s t r i c t  Court  took t h e  p o s i t i o n  t h a t  s e c t i o n  82- 

4210(3) ,  R.C.M. 1947, now s e c t i o n  2-4-612(5) MCA, imposes a  

mandatory r i g h t  i n  a l l  p a r t i e s  t o  conduct  "cross-examination" 

of a l l  w i tnes ses  i nc lud ing  t h e  r i g h t  t o  "cross-examine" t h e  

au tho r  of a l l  agency documents. We f i n d  t h a t  t o  cons t rue  

t h e  s t a t u t e  s o  l i t e r a l l y ,  w i thou t  cons ide r ing  i n  t h e  l e a s t  

o t h e r  s t a t u t e s  and c a s e  law, i s  t o  i g n o r e  t h e  e n t i r e  scheme 

of  t h e  MAPA. 

The Dis t r ic t  Court  o rdered  t h e  Board upon r e h e a r i n g  t o  

p rov ide  opponents an oppor tun i ty  t o  cross-examine agency 

wi tnes ses .  This  would invo lve  approximately  30 wi tnes ses  

who a r e  s c a t t e r e d  throughout  t h e  United S t a t e s  and t h e  

world.  The c o s t  involved ,  n o t  on ly  i n  money b u t  a l s o  i n  

t i m e ,  would be s t a g g e r i n g .  We have a  s e r i o u s  doubt ,  a s  a  

p r a c t i c a l  m a t t e r ,  i f  t h e  main hea r ings  are any c r i t e r i a  (and 

w e  b e l i e v e  they  a r e ) ,  t h a t  t h e  procedure  could  be  accom- 

p l i s h e d ,  i f  a t  a l l ,  i n  less than  s i x  months o r  more. 

Judge F r i e n d l y  i n  Nat iona l  N u t r i t i o n a l ,  sup ra ,  p o i n t s  

o u t  t h a t  t h e  reviewing c o u r t  should n o t  remand when t h e  

outcome would c l e a r l y  be  on ly  a  r e p e t i t i o n  of t h e  o r i g i n a l  

d e c i s i o n .  There must be ,  a s  he s t a t e s  i n  t h e  main t e x t ,  "a 

s i g n i f i c a n t  p r o b a b i l i t y "  t h a t  t h e  proceeding f o r  which t h e  

c a s e  was remanded would cause  t h e  agency t o  a l t e r  i t s  o r i g -  

i n a l  d e c i s i o n ,  o r  a  need t o  c r e a t e  a b e t t e r  r eco rd  f o r  

a p p e l l a t e  review of  t h e  f i n d i n g s .  504 F.2d a t  798. 

We f i n d  t h a t  no s u b s t a n t i a l  r i g h t s  of respondents /  

c r o s s - a p p e l l a n t s  have been p re jud iced .  The hea r ings  ex- 

amine r ' s  d e c i s i o n  o r  procedure  was n o t  erroneous o r  i n  any 

manner a  v i o l a t i o n  of c o n s t i t u t i o n a l  o r  s t a t u t o r y  p r o v i s i o n s .  

W e  do,  however, wish t o  emphasize t h a t  t h i s  c a s e  i s  

unique i n  bo th  i t s  l e n g t h  and complexity.  While w e  have 



he ld  t h a t  t h e  hea r ings  examiner d i d  n o t  err on t h i s  c ros s -  

examination i s s u e ,  t h e  procedures  fol lowed i n  t h e  hea r ings  

should n o t  be  used as a  model f o r  f u t u r e  hea r ings  be fo re  

v a r i o u s  s t a t e  boards  and agenc ies .  We sugges t ,  a b s e n t  

g e n e r a l  p rocedura l  r u l e s  f o r  t h e  conduct  of hea r ings  adopted 

by a  board o r  agency pursuant  t o  t h e  p r o v i s i o n s  of t h e  MAPA, 

t h a t  p r i o r  t o  any hea r ing ,  a  s t a t e  board o r  agency should 

i s s u e  an o r d e r  s e t t i n g  t h e  procedura l  g u i d e l i n e s  t o  be 

fol lowed r a t h e r  t han  d e l e g a t i n g  t h e  e n t i r e  r e s p o n s i b i l i t y  

t h e r e f o r  t o  t h e  hea r ings  examiner. 

I n  summary w e  hold  t h a t  t h e  D i s t r i c t  C o u r t ' s  op in ion  

should be a f f i rmed  on I s s u e  Nos. 5 ,  7 ,  8 ,  9 ,  10 ,  11 and 1 2 ,  

r eve r sed  on i s s u e s  1 and 2 ,  wi th  i s s u e s  3 ,  4 and 6 being 

rendered moot. 

The op in ion  of t h e  D i s t r i c t  Court  i s  a f f i rmed and 

r eve r sed  t o  t h e  e x t e n t  set  f o r t h  he re in .  The d e c i s i o n  of 

t h e  Board of Na tu ra l  Resources t o  g r a n t  t o  a p p e l l a n t s / c r o s s -  

respondents  a  c e r t i f i c a t e  of  environmental  c o m p a t i b i l i t y  and 

p u b l i c  need i s  hereby suspended pending compliance wi th  t h i s  

o r d e r .  This  cause  i s  hereby remanded t o  t h e  Board of Natura l  

Resources t o  cu re  c e r t a i n  procedura l  d e f e c t s  found by t h e  

D i s t r i c t  Court  and concurred i n  by us  w i t h  t h e  o rde r  and 

d i r e c t i o n  t h a t  t h e  Board of Natura l  Resources do t h e  fo l lowing:  

(1) Make adequate  f i n d i n g s  of  f a c t  and conc lus ions  o f  

law wi th  r ega rd  t o :  

( a )  whether u s ing  Rosebud c o a l  and n o t  McKay c o a l  

r e p r e s e n t s  minimum environmental  impact ,  and t h e  reasons  

t h e r e f o r ,  and 

( b )  whether mine-mouth gene ra t ion  a s  opposed t o  load- 

c e n t e r  gene ra t ion  r e p r e s e n t s  minimum environmental  impact 

and t h e  r ea sons  t h e r e f o r ,  i nc lud ing  c o n s i d e r a t i o n s  a s  t o  



r e l a t i v e  energy  e f f i c i e n c y  and t h e  r e l a t i v e  impact  o f  elec- 

t r i c a l  t r a n s m i s s i o n  v e r s u s  c o a l  hau l age ,  a s  r e q u i r e d  by 

s e c t i o n  70-810( l )  (c)  , R.C.M. 1947, now s e c t i o n  75-20-301 ( 2 )  

(c)  MCA. 

( 2 )  Make adequa te  f i n d i n g s  of  f a c t  and c o n c l u s i o n s  o f  

law w i t h  r e g a r d  t o :  

( a )  c l e a r l y  d e s i g n a t i n g  a  t r a n s m i s s i o n  l i n e  c o r r i d o r ;  

(b )  why t h e  Board o f  N a t u r a l  Resources  p r e f e r s  t h e  

chosen c o r r i d o r  t o  t h e  a l t e r n a t i v e  c o r r i d o r s ;  and 

(c) what  s t a t e  and l o c a l  l e g a l  r equ i r emen t s  must  be  

m e t ,  and whether  i n  f a c t  t h e y  have been m e t  a s  r e q u i r e d  by 

s e c t i o n  7 0 - 8 1 0 ( l ) ( f ) ,  R.C.M. 1947, now s e c t i o n  75-20-201 

( 2 )  ( f )  MCA. 

Such f i n d i n g s  o f  f a c t  and c o n c l u s i o n s  of  law s h a l l  b e  

propounded and e n t e r e d  by t h e  Board of N a t u r a l  Resources ,  

s e rved  on  t h e  p a r t i e s  h e r e t o ,  and r e t u r n e d  t o  u s  f o r  r ev iew 

and app rova l  w i t h i n  90 days  from t h e  d a t e  h e r e o f .  

W e  concur :  

. Gulbrandson, D i s t r i c t  
f o r  M r .  Chief  Jus -  

Hon. B. W. Thomas, ~ i s t r i c t  
Judge,  s i t t i n g  f o r  M r .  J u s t i c e  

Judge,  s i t t i n g  f o r  M r .  J u s t i c e  1 
Sheehy 

M r .  J u s t i c e  Danie l  J. Shea concurs  i n  p a r t  and d i s s e n t s  i n  
p a r t  and w i l l  f i l e  a n  o p i n i o n  l a t e r .  



Justice Daniel J. Shea dissenting: 

There are many factors concerning this opinion which 

bother me deeply, but the speed with which it is suddenly 

being sent down and the last paragraph of the opinion are 

something that I must presently confine my remarks to--due 

to a lack of time. Just today I learned that the opinion 

was going down--today. 

Only yesterday one of the members of our Court, at the 

expense of the State, chartered a plane to take the opinion 

to each of the district judgdso that their signatures could 

be obtained. 

The politics behind the urgency of putting this opinion 

down in this fashion are not something that any Court should 

be proud of. I know approximately a month to a month and a 
or 

half ago the Governor andlone or more of his agents talked to 

a member of this Court involved in this case, and expressed 

concern about the political bind in which the Governor was 

being placdbecause of the passage or threatened passage of 

the new bill on Colstrip 3 and 4. I can only say that this 

Court member was not me. The obvious intent was that it would 

sure be nice if this Court could somehow get the Governor off 

the hot seat by speeding up our decision. I am not suggesting 

that those involved intimated at all how our decision should 

go - 
It is common knowledge that the countdown has started 

for the Governor to either veto or sign the legislation con- 

cerning Colstrip 3 and 4. Undoubtedly, putting our opinion 

down today will help considerably in helping the Governor 

reach the "right" political decision. To me this entire process 

is shocking. 



Now for a few brief comments on the final paragraph 

of the majority opinion--for which there is no foundation 

in law. The paragraph states: 

"Such findings of fact and conclusions of 
law shall be propounded and entered by the 
Board of Natural Resources, served on the 
parties hereto, and returned to us for 
review and approval within 90 days from 
the date hereof." 

Where in the law, may I ask, does it give this Court the 

power to exercise continuing jurisdiction over governmental 

agencies once we have remanded the case to them for further 

determinations? And where in the law do we have the authority, 

without an appropriate petition, after the governmental agency 

has acted, to completely bypass the Administrative Procedure 

Act and the District Court, in the event one or more of the 

aggrieved parties would have chosen to file a petition for 

review in the District Court? 

There is nothing in the Administrative Procedure Act 

which authorizes this Court to tell any agency how soon it 

may act after a remand from this Court. There is nothing 

that I know of in any of the remaining statutes or case law 

of this State to justify such a result. Once this Court has 

acted on an appeal and remanded a case, either to a District 

Court, or to an administrative agency, we lose jurisdiction. 

We cannot sit here like a king with strings still attached to 

the parties and directing them like puppets to comply with 

our orders. Here we have told the agency to act and get the 

results back to us within ninety days. This is judicial 

usurpation at its worst. 



Mr. Justice Daniel J. Shea dissenting: 

There are many factors concerning this opinion which 

bother me deeply, but because of the speed with which it was 

sent down, I have not had time to formulate a dissent. For 
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final paragraph of the majority opinion--for which there is 

no foundation in law. The paragraph states: 

"Such findings of fact and conclusions of law 
shall be propounded and entered by the Board 
of Natural Resources, served on the parties hereto, 
and returned to us for review and approval within 
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Where in the law, may I ask, does it give this Court the power 

to exercise continuing jurisdiction over governmental agencies 

once we have remanded the case to them for further determinations? 

And where in the law do we have the authority without an appropri- 
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after a remand from this Court. There is nothing that I know 

of in any of the remaining statutes or case law of this State 

to justify such a result. Once this Court has acted on an appeal 

and remanded a case, either to a District Court, or to an 

administrative agency, we lose jurisdiction. We cannot sit here 

like a king with strings still attached to the parties and 

directing them like puppets to comply with our orders. Here we 

have told the agency to act and get the results back to us within 

ninety days. This is judicial usurpation at its worst. 
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