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M r .  J u s t i c e  John Conway Harr i son  d e l i v e r e d  t h e  Opinion of  
t h e  Court .  

D r .  Norman Green appea l s  from t h e  f i n d i n g s  of f a c t  and 

conc lus ions  of law e n t e r e d  by t h e  D i s t r i c t  Court  of  t h e  

Four th  J u d i c i a l  D i s t r i c t ,  Missoula County, t h e  Honorable 

Edward T. Dussau l t  p r e s i d i n g ,  r e l a t i n g  t o  t h e  d i v i s i o n  of 

t h e  p a r t i e s '  a s s e t s  i n  conjunc t ion  w i t h  t h e i r  d i s s o l u t i o n  of  

mar r iage .  The c o u r t ,  s i t t i n g  wi thout  a  j u ry ,  heard t h e  

m a t t e r  on two nonsuccess ive  days.  On t h e  f i r s t ,  February 7 ,  

1978, a d e c r e e  of d i s s o l u t i o n  w a s  e n t e r e d  pursuant  t o  s t i p u -  

l a t i o n  of t h e  p a r t i e s ;  t h e  A p r i l  11, 1978, hea r ing  w a s  

conf ined t o  q u e s t i o n s  of t h e  p rope r ty  s e t t l e m e n t .  The 

c o u r t ' s  f i n d i n g s  and conc lus ions  were f i l e d  June 23, 1978. 

Appel lan t  p r e s e n t s  twelve i s s u e s  f o r  review,  many of 

which are r e p e t i t i v e .  D i s t i l l e d  t o  t h e i r  e s sence ,  they 

c e n t e r  on t h e  fo l lowing:  

1. Did t h e  D i s t r i c t  Court  e q u i t a b l y  appor t ion  t h e  

assets of  t h e  p a r t i e s  a s  r e q u i r e d  by s e c t i o n  48-321, R.C.M. 

1947, now s e c t i o n  40-4-202 MCA, of Montana's Uniform Mar- 

r i a g e  and Divorce Act? 

2. Were t h e  f i n d i n g s  and conc lus ions  p rope r ly  made and 

based on s u b s t a n t i a l  c r e d i b l e  evidence? 

3 .  Did t h e  c o u r t  err i n  awarding I r e n e  Green main- 

tenance and a t t o r n e y  f e e s ?  

4 .  Did t h e  D i s t r i c t  Court  err i n  admi t t i ng  respon- 

d e n t ' s  E x h i b i t  N o .  4 ,  s u b s t a n t i a l l y  p r e j u d i c i n g  a p p e l l a n t  

thereby? 

The p a r t i e s  were marr ied  December 5 ,  1969, a t  which 

t i m e  respondent  I r e n e  Green w a s  a cook a t  a  t r u c k  s t o p  and 

a p p e l l a n t  w a s ,  a s  now, a phys ic ian .  Both had been marr ied  

p r e v i o u s l y ,  and each had minor c h i l d r e n .  Each, t oo ,  had 



a s s e t s :  respondent  had t h e  sel ler ' s  i n t e r e s t  i n  a  c o n t r a c t  

f o r  deed on r e a l  e s t a t e  near  Lolo, Montana; a p p e l l a n t  had 

$5000 i n  a  Keough r e t i r e m e n t  p l an ,  owned an  a i r p l a n e ,  and 

owned a  b u i l d i n g  used a s  a medical  c l i n i c  i n  Shaunavon, 

Saskatchewan, Canada, t h e  s u b s t a n t i a l  l o a n s  f o r  which were 

p a i d  o f f  du r ing  t h e  marr iage .  

A t  t h e  t i m e  of t h e i r  s e p a r a t i o n ,  t h e  Dis t r ic t  Court  

found t h a t  t h e  p a r t i e s  owned t h e  fol lowing:  t h e  se l le r ' s  

i n t e r e s t  i n  t h e  c o n t r a c t  on t h e  Lolo p r o p e r t y ,  t h e  a i r p l a n e ,  

t h e  c l i n i c ,  a  house on t e n  acres on M i l l e r  Creek i n  Missoula ,  

and an  i n t e r e s t  i n  t h e  R ive r s ide  B a r  i n  Hamilton. I n  addi -  

t i o n ,  D r .  Green had $17,500 i n  t h e  Keough r e t i r e m e n t  p l an .  

The p a r t i e s  a l s o  had v a r i o u s  pe r sona l  p r o p e r t y ,  which appe l -  

l a n t  acknowledges was d iv ided  evenly.  I n  a d d i t i o n ,  t h e  

p a r t i e s  had d e b t s  and l i a b i l i t i e s  t o t a l i n g  some $127,000. 

The D i s t r i c t  Court  d iv ided  t h e  p rope r ty  as fo l lows:  t o  

M r s .  Green, t h e  s e l l e r ' s  i n t e r e s t  i n  t h e  c o n t r a c t  f o r  deed 

on t h e  Lolo p rope r ty  and t h e  h a l f  i n t e r e s t  i n  t h e  Hamilton 

b a r ,  where she  works; t o  D r .  Green, eve ry th ing  else. I t  

appears  t h a t  each r ece ived  p rope r ty  b e s t  s u i t e d  t o  t h a t  

i n d i v i d u a l .  

M r s .  Green makes h e r  l i v i n g  from t h e  b a r - - i t  makes 

s ense  t h a t  she  r e c e i v e  t h e  p a r t i e s '  i n t e r e s t  i n  t h a t  prop- 

e r t y .  She had acqui red  t h e  Lolo p rope r ty  c o n t r a c t  f o r  deed 

from h e r  former husband i n  l i e u  of  monthly suppor t  payments 

f o r  h e r  two c h i l d r e n  by t h a t  p r i o r  mar r iage- - i t  makes s e n s e  

t h a t  she  r e c e i v e  t h a t ,  a l s o .  

D r .  Green i s  t h e  on ly  one of t h e  p a i r  who has  a p i l o t ' s  

l i c e n s e ;  hence,  t h a t  he  should g e t  t h e  p l a n e  i s  reasonable .  

H e  i s  a  phys i c i an ,  who came i n t o  t h e  marr iage  w i t h  a n  i n -  

terest i n  t h e  medical  c l i n i c ;  it i s  r easonab le  t h a t  he keep 



t h a t  p rope r ty  and t h e  a t t e n d a n t  s h a r e  of t h e  income from it. 

~ i k e w i s e ,  it i s  economically s e n s i b l e  t h a t  he keep h i s  

Keough r e t i r e m e n t  p lan .  

M r s .  Green moved o u t  of t h e  M i l l e r  Creek house a t  t h e  

t i m e  of s e p a r a t i o n .  D r .  Green cont inued t o  l i v e  i n  t h e  home 

a f t e r  t h e  s e p a r a t i o n .  I t  appears  r ea sonab le  t h a t  D r .  Green 

should be  awarded a l l  of t h e  proceeds from t h e  s a l e  of  t h e  

home. A t  t h e  t i m e  of t h e  s e p a r a t i o n ,  t h e  home was worth a t  

least  $82,000. 

Appel lan t  had t o  p rov ide  $43,000 t o  r e t i r e  t h e  d e b t  

owing on t h e  h a l f  i n t e r e s t  i n  t h e  R ive r s ide  Bar,  t h e  $4000 f o r  

e i g h t  months o f  maintenance and, perhaps ,  a s  w i l l  be  d i scus sed  

l a t e r ,  $1500 f o r  c o s t s  and a t t o r n e y  f e e s .  That  he assume 

c e r t a i n  of t h e  d e b t s  does  n o t  appear i n e q u i t a b l e .  For 

example, a  s i z e a b l e  l oan  had been taken  o u t  i n  M r s .  Green ' s  

name t o  pay D r .  Green ' s  a r r e a r a g e s  i n  suppor t  owed h i s  w i f e  

and o f f s p r i n g  from a p r i o r  marr iage;  t h a t  he should assume 

r e s p o n s i b i l i t y  f o r  t h a t  does  n o t  appear  i n e q u i t a b l e  and 

unreasonable .  Unclear from t h e  r eco rd  i s  t h e  why and t h e  

wherefore  of some of t h e  l oans .  W e  cannot  s p e c u l a t e  about  

them, b u t  a b s e n t  compell ing exp lana t ions  t o  t h e  c o n t r a r y ,  it 

does  n o t  appear  i n e q u i t a b l e  t h a t  D r .  Green, t h e  p a r t y  earn-  

i n g  approximately $6000 p e r  month, a s  opposed t o  M r s .  Green, 

who e a r n s  w e l l  under $1000 pe r  month, i s  t o  d i scha rge  t h e  

o b l i g a t i o n s .  

The s i t u a t i o n  i s  n o t ,  a s  a p p e l l a n t  sugges t s ,  one of 

l e a v i n g  him "wi th  some f u r n i t u r e  and an  o l d  c a r , "  whi le  t h e  

w i f e  i s  " s i t t i n g  on t h e  s i d e  laughing."  Given t h e  n a t u r e  of 

t h e  p r o p e r t y  t o  be  d i s t r i b u t e d  and w i t h  due c o n s i d e r a t i o n  of 

t h e  i t e m s  e l a b o r a t e d  i n  s e c t i o n  48-321, R.C.M. 1947, now 

s e c t i o n  40-4-202 MCA, i t  appears  t h a t  t h e  d i s t r i b u t i o n  made 



by t h e  ~ i s t r i c t  Cour t  indeed was e q u i t a b l e .  I t  i s  w e l l  

s e t t l e d  t h a t  " [ t ]  he apport ionment made by t h e  Distr ict  Court  

w i l l  n o t  be  d i s t u r b e d  on review u n l e s s  t h e r e  has been a 

c l e a r  abuse of d i s c r e t i o n  a s  mani fes ted  by a  s u b s t a n t i a l l y  

i n e q u i t a b l e  d i v i s i o n  of t h e  m a r i t a l  assets r e s u l t i n g  i n  

s u b s t a n t i a l  i n j u s t i c e . "  I n  re  Marriage of  Brown (1978) ,  

Mont. 587 P.2d 361, 364, 35 St.Rep. 1733, c i t i n g  

i n t e r  a l i a ,  I n  re Marriage of B l a i r  (1978) ,  Mont. , 

583 P.2d 403, 405, 35 St.Rep. 1256, and Eschenburg v .  Eschen- 

burg (1976) ,  171  Mont. 247, 557 P.2d 1 0 1 4 ,  1016, 33 St.Rep. 

1198. 

I n  t h e  i n s t a n t  case, no c l e a r  abuse o f  d i s c r e t i o n  i s  

man i f e s t ;  t h e r e  has  been no s u b s t a n t i a l l y  i n e q u i t a b l e  d i v i -  

s i o n  of t h e  m a r i t a l  assets r e s u l t i n g  i n  s u b s t a n t i a l  i n j u s t i c e  

t o  e i t h e r  p a r t y .  The D i s t r i c t  Cour t  i s  a f f i rmed as t o  t h e  

d i v i s i o n  of t h e  p a r t i e s '  p rope r ty .  

Consider ing t h e  second i s s u e ,  a f t e r  reviewing t h e  

t r a n s c r i p t  of proceedings ,  w e  f i n d  t h a t  t h e  f i n d i n g s  and 

conc lus ions  are based on s u b s t a n t i a l  c r e d i b l e  evidence.  I t  

i s  t r u e  t h a t  some of t h e  f i n d i n g s  of f a c t  are more p rope r ly  

conc lus ions  of  l a w  and v i c e  v e r s a ,  b u t  a  m i s l a b e l i n g  such a s  

has  occur red  he re  w i l l  n o t  form t h e  b a s i s  f o r  r e p u d i a t i n g  

t h e  de t e rmina t ions  o f  t h e  District  Court .  Appel lan t  has  

s u f f e r e d  no s u b s t a n t i a l  i n j u s t i c e  a s  a r e s u l t  of t h e  m i s -  

l a b e l i n g .  Such e r r o r  i s  harmless  and may n o t  be  used t o  

d e f e a t  t h e  judgment. The D i s t r i c t  Court  w i l l  n o t  be  r e -  

ve r sed  f o r  harmless e r r o r ,  e . g . ,  Halko v .  Anderson (1939) ,  

108 Mont. 588, 593, 93 P.2d 956, 959, and t h e  cause  w i l l  n o t  

be remanded i n  t h o s e  cases wherein t h e  even tua l  r e s u l t  must 

be  t h e  same. Green v .  Green (1978) ,  - Mont. - , 579 P. 2d 

1235, 1237, 35 S t -Rep .  800. 



The t h i r d  i s s u e  concerns  t h e  award of  maintenance and 

a t t o r n e y  f e e s  t o  M r s .  Green. A c o u r t  may g r a n t  maintenance 

f o r  e i t h e r  spouse on ly  i f  i t  f i n d s  t h a t  t h e  spouse seeking 

maintenance meets two cond i t i ons :  (1) he o r  she  l a c k s  

s u f f i c i e n t  p rope r ty  t o  p rov ide  f o r  h i s  o r  h e r  r ea sonab le  

needs;  and,  (2 )  i s  unable  t o  suppor t  h imself  o r  h e r s e l f  

through a p p r o p r i a t e  employment - o r  i s  t h e  cus tod ian  of  a  

c h i l d  whose c o n d i t i o n  o r  c i rcumstances  make it a p p r o p r i a t e  

t h a t  t h e  c u s t o d i a l  p a r e n t  n o t  be r e q u i r e d  t o  seek employment 

o u t s i d e  t h e  home. S e c t i o n  48-322 (1) ( a )  , ( b )  , R.C.M. 1947, 

now s e c t i o n  40-4-203 (1) ( a )  , (b )  MCA. Furthermore,  i n  making 

t h e  award, t h e  c o u r t  i s  p r o h i b i t e d  from cons ide r ing  any 

marital misconduct of  t h e  p a r t i e s ,  b u t  must cons ide r  t h e  

fol lowing:  

" t h e  f i n a n c i a l  r e s o u r c e s  of t h e  p a r t y  seek ing  main- 
tenance,  i n c l u d i n g  m a r i t a l  p rope r ty  appor t ioned  t o  
him, and h i s  a b i l i t y  t o  meet h i s  needs independent ly ,  
i n c l u d i n g  t h e  e x t e n t  t o  which a  p r o v i s i o n  f o r  suppor t  
o f  a  c h i l d  l i v i n g  wi th  t h e  p a r t y  i n c l u d e s  a  sum 
f o r  t h a t  p a r t y  a s  cus tod ian ;  

" t h e  t ime necessary  t o  a c q u i r e  s u f f i c i e n t  educa t ion  
o r  t r a i n i n g  t o  enab le  t h e  p a r t y  seek ing  maintenance 
t o  f i n d  a p p r o p r i a t e  employment; 

" t h e  s t anda rd  of  l i v i n g  e s t a b l i s h e d  du r ing  t h e  m a r -  
r i a g e ;  

" t h e  d u r a t i o n  of  t h e  marr iage;  

" t h e  age,  and t h e  p h y s i c a l  and emotional  cond i t i on  
of t h e  spouse seek ing  maintenance; and 

" t h e  a b i l i t y  of t h e  spouse from whom maintenance i s  
sought  t o  m e e t  h i s  needs whi le  meeting t h o s e  of t h e  
spouse seek ing  maintenance. " S e c t i o n  48-322 ( 2 )  ( a )  - 
(f) , R.C.M. 1947, now s e c t i o n  40-4-203 ( 2 )  (a)  - ( f )  MCA. 

I n  t h i s  ca se ,  t h e  D i s t r i c t  Court  t w i c e  r e f e r s  t o  t h e  

maintenance award: 

"18. The Respondent should pay and t h e  P e t i t i o n e r  
i s  awarded t h e  sum of $500.00 pe r  month f o r  t h e  
c a r e  and suppor t  of  P e t i t i o n e r  beginning June 1, 
1977, and through t h e  month of January 1978 f o r  
a t o t a l  sum of $4,000.00." 



" 3 .  That P e t i t i o n e r  w i t h  no formal  educa t ion  p a s t  
h igh  school ,  having no work exper ience  du r ing  t h e  
marr iage  o f  no t e ,  s u f f e r i n g  from a  p r o g r e s s i v e  
d i s a b l i n g  d i s e a s e  of u l c e r a t i v e  c o l i t u s  a s  diagnosed 
by Respondent, and unable  t o  hold  g a i n f u l  employment 
g r e a t e r  t han  s e v e r a l  s h i f t s  p e r  week a s  a  b a r t e n d e r  
and s h a l l  exper ience  a  low and reduc ing  r a t e  of per-  
s o n a l  income h e r e a f t e r . "  

Based on t h e  l a t t e r ,  a  f i n d i n g  mis l abe l ed  a conc lus ion ,  

t h e  D i s t r i c t  Court  had ample founda t ion  f o r  making t h e  s h o r t  

t e r m  maintenance award and d i d  s o  i n  s u f f i c i e n t  compliance 

w i t h  s t a t u t o r y  mandate. 

S e c t i o n  48-327, R.C.M. 1947, now s e c t i o n  40-4-110 MCA, 

states: 

"The c o u r t  from t i m e  t o  t i m e  a f t e r  cons ide r ing  t h e  
f i n a n c i a l  r e s o u r c e s  of  bo th  p a r t i e s  may o r d e r  a  p a r t y  
t o  pay a r ea sonab le  amount f o r  t h e  c o s t  t o  t h e  o t h e r  
p a r t y  of  main ta in ing  o r  defending any proceeding un- 
d e r  t h i s  a c t  and f o r  a t t o r n e y ' s  f e e s  i n c l u d i n g  sums 
f o r  l e g a l  s e r v i c e s  rendered and c o s t s  i n c u r r e d  p r i o r  
t o  t h e  commencement of t h e  proceeding o r  a f t e r  e n t r y  
of judgment. The c o u r t  may o r d e r  t h a t  t h e  amount be  
p a i d  d i r e c t l y  t o  t h e  a t t o r n e y ,  who may en fo rce  t h e  
o r d e r  i n  h i s  name." 

A s  t o  t h e  award of  a t t o r n e y ' s  f e e s ,  t h e  D i s t r i c t  Court  

found: 

"19. That  Respondent should pay toward t h e  P e t i -  
t i o n e r ' s  a t t o r n e y  f e e s  and t h e  P e t i t i o n e r  i s  here-  
by awarded t h e  sum of  $1,500.00 a s  f o r  and towards 
t h e  P e t i t i o n e r ' s  a t t o r n e y  f e e s  and c o s t s  i n  t h i s  
ma t t e r . "  

"11. The Respondent should be  ordered  and i s  hereby 
r e q u i r e d  t o  pay t h e  sum of $1,500.00 towards t h e  
P e t i t i o n e r ' s  a t t o r n e y  f e e s  and c o s t s  of s u i t  i n c u r r e d . "  

The D i s t r i c t  Court  determined t h a t  a p p e l l a n t  i s  " a  

t r a i n e d ,  l i c e n s e d  and p r a c t i c i n g  medical  d o c t o r ,  age 53, 

w i thou t  any claimed p h y s i c a l  o r  mental  impairment, w i t h  

e a r n i n g s  of approximately $6,000.00 p e r  month" who " s h a l l  

con t inue  t o  have a  h igh  ra te  of pe r sona l  income." The 

r eco rd  suppor t s  t h e s e  de t e rmina t ions .  I n  c o n t r a s t ,  t h e  

w i f e ,  who had no formal  educa t ion  beyond h igh  school  and no 

s i g n i f i c a n t  employment exper ience  du r ing  t h e  p a r t i e s '  



marr iage ,  s u f f e r s  from u l c e r a t i v e  c o l i t i s  and i s  unable  t o  

hold  g a i n f u l  employment o t h e r  than  working s e v e r a l  s h i f t s  as 

a ba r t ende r .  H e r  income nowhere approaches t h a t  of appel-  

l a n t  and, as t h e  D i s t r i c t  Court  found, i t  w i l l  g r a d u a l l y  

d imin ish  a s  she  ages  and t h e  d i s e a s e  p rog res se s .  C l e a r l y  

t h e  c o u r t  considered t h e  f i n a n c i a l  r e s o u r c e s  of  bo th  p a r t i e s .  

Under t h e s e  c i rcumstances ,  an  award of $1500 toward payment 

of  he r  a t t o r n e y  f e e s  and c o s t s  does  n o t  appear  s o  i n e q u i t a b l e  

a s  t o  mandate r e v e r s a l .  

W e  have he ld ,  however, t h a t  evidence must be in t roduced  

t o  suppor t  an  award of  a t t o r n e y  f e e s .  A s  s t a t e d  i n  S t a t e  

Highway Comm'n v .  Marsh (1978) ,  - Mont. - , 575 P.2d 38, 

43, 35 St.Rep. 105, 1 1 0 ,  ". . . An award of a t t o r n e y  f e e s  

must be  based on a hea r ing  a l lowing f o r  o r a l  tes t imony,  t h e  

i n t r o d u c t i o n  of e x h i b i t s ,  and an oppor tun i ty  t o  c r o s s -  

examine i n  which t h e  reasonableness  of  t h e  a t t o r n e y  f e e s  

claimed i s  demonstrated.  . ." A s  i n  Marriage of  Barron 

(1978) Mont. , 580 P.2d 936, 938, 35 St.Rep. 891, 

8 9 4 : 

"We f i n d  a l a c k  of evidence t h a t  would s a t i s f y  
t h e  requirements  o f  Crncevich v .  Georgetown Rec. 
Corp. (1975) ,  168 Mont. 113, 541 P.2d 56, and 
F i r s t  S e c u r i t y  Bank of Bozeman v.  Tholkes (1976) ,  
169 Mont. 422, 547 P.2d 1328, t o  suppor t  t h e  
award o f  a t t o r n e y  f e e s  i n  t h e  judgment." 

A s  i n  Barron and Ho l l i nge r  v .  McMichael (1978) ,  Mont. 

, 580 P.2d 927, 35, St.Rep. 856, t h e  cause  must be  

remanded t o  t h e  D i s t r i c t  Court  f o r  an  e v i d e n t i a r y  hea r ing  on 

t h e  q u e s t i o n  of a t t o r n e y  f e e s .  

F i n a l l y ,  a p p e l l a n t  complains of  e r r o r  i n  t h e  admission 

of  r e sponden t ' s  E x h i b i t  No. 4 ,  used t o  show t h e  income of 

t h e  R i v e r s i d e  B a r  where respondent  w a s  working. Appel lan t  

o b j e c t e d  t o  i t s  admission on t h e  grounds (1) t h a t  M r s .  Green 



could  t e s t i f y  t o  t h e  matters conta ined  t h e r e i n ;  (2 )  t h a t  he 

had no oppor tun i ty  t o  examine t h e  bookkeeper who prepared  

it; ( 3 )  t h a t  it had no r e l a t i o n  t o  t h e  c a s e ;  and ( 4 )  t h a t  it 

was ve ry  mis lead ing .  

The D i s t r i c t  Court  s p e c i f i c a l l y  s t a t e d  t h a t  t h e  e x h i b i t  

was being admi t ted  on ly  f o r  t h e  purpose of showing t h e  

w i f e ' s  n e t  income. Immediately p r i o r  t o  i t s  i n t r o d u c t i o n ,  

I r e n e  Green t e s t i f i e d  twice ,  w i thou t  any o b j e c t i o n ,  a s  t o  

t h e  income she  r ece ived  from t h e  b a r  du r ing  an eight-month 

p e r i o d  i n  1977. Thus, t h e  in format ion  was be fo re  t h e  c o u r t  

f o r  i t s  c o n s i d e r a t i o n  even be fo re  t h e  i n t r o d u c t i o n  of t h e  

e x h i b i t .  

We need n o t  dec ide  whether t h e r e  was e r r o r  i n  t h e  

admission of t h i s  e x h i b i t ,  f o r  even were t h e r e  e r r o r ,  it w a s  

n o t  p r e j u d i c i a l  t o  a p p e l l a n t ,  a f f e c t i n g  h i s  s u b s t a n t i a l  

r i g h t s  s o  as t o  be  made t h e  b a s i s  f o r  r e v e r s a l .  Rule 6 1 ,  

M.R.Civ.P. Harmless e r r o r  w i l l  n o t  be  made t h e  b a s i s  f o r  

r e v e r s a l ,  e .g . ,  Halko v .  Anderson, 108 Mont. a t  593, 9 3  P.2d 

a t  959. For  t h e  D i s t r i c t  Court  t o  be  r eve r sed  f o r  improp- 

e r l y  admi t t i ng  evidence,  s u b s t a n t i a l  p r e j u d i c e  t o  t h e  com- 

p l a i n i n g  p a r t y  must be  shown. Rule 103, Mont.R.Evid., 

s tates t h a t  " [ e l r r o r  may n o t  be p r e d i c a t e d  upon a  r u l i n g  

which admi ts  o r  exc ludes  evidence u n l e s s  a  s u b s t a n t i a l  r i g h t  

of  t h e  p a r t y  i s  a f f e c t e d .  . ." Appel lan t  has  made no show- 

i n g  t h a t  a s u b s t a n t i a l  r i g h t  has  been a f f e c t e d  t o  h i s  d e t r i -  

ment s o  as t o  war ran t  r e v e r s a l .  

The judgment i s  a f f i rmed ,  excep t  a s  noted above regard-  

i n g  remand t o  t h e  D i s t r i c t  Court  f o r  an  e v i d e n t i a r y  hea r ing  

on t h e  q u e s t i o n  of a t t o r n e y  f e e s  and c o s t s .  



We concur: 
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